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RETURN RECEIPT REQUESTED

Mr. Joel D. Ledbetter, P.E., General Manager
Easley Combined Utilities ‘ '
P.O.Box 619 .

Easley, South Carolina 29641-0619

SUBJ: Final Issuance of NPDES Permit No. SC0039853
Easley, SC - Middle Branch WWTP

Dear Mr. Ledbetter:

Enclosed is the National Pollutant Discharge Elimination System (NPDES) permit for the
above-referenced. facility. Pursuant to the Clean Water Act, the State has provided. Section 401
certification, the requirements of which are attached to and become an enforceable part of the
permit, The permit shall become effective as indicated on the cover page, unless, within 30 days
following the date you receive the permit, you petition the Environmental Appeals Board (EAB)
to review any conditions of the permit in accordance with the provisions of Title 40, Code of

‘Federal Regulations Section 124.19, which is enclosed.

. All pleadings filed by mail must be addressed to the U. S. Environmental Protection
. Agency, Clerk of the Board, Environmental Appeals Board (MC 1103B), Ariel Rios Building,
1200 Pennsylvania Avenue, N.W., Washington, DC 20460. Documents that are hand-delivered -
must be delivered to the EAB offices at Colorado Building, 1341 G Street N.W., Suite 600,
Washington, DC 20005. Documents may be filed with the Clerk of the Board only between the
- hours of 8:30 a.m. and 4:30 p.m. Eastern Time, Monday through Friday (excluding Federal
holidays). The website for the EAB is: http://www.epa.gov/eab. The web page’s Frequently .

Asked Questions deal with filing issues, which you may want to refer to regarding the permit
appeal process.:

The prepn'nte’d Discharge Monitoring Report (DMR) Forms for the enclosed permit are
being processed and will be mailed to you before the due date of the first DMR. These forms
should be used to report all discharge data at the frequency required in your permit. If you have

not received these preprinted forms prior to the end of the first monitoring period, please contact
Mike Donehoo at (404) 562-9745.

Internet Address (URL) e http:/iwww.epa.gov
Recycled/Recyclable o Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 30% Postconsumer)
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If you have any questions regarding the permit, please direct them to Virginia Buff,
Permit Writer, at (404) 562-9262, or for questions on procedures pertaining to legal matters

relative to this permit issuance, contact Mr. Philip Mancusi-Ungaro, Attorney-Advisor, at (404)
562-9519. '

Sincerely,

AQMJMM{»

James D. Giattina, Director
Water Management Division

Enclosures (3)

1. Permit Appeal Procedures
. 2. Final NPDES Permit,

3. Amendment to Fact Sheet

cc: SCDHEC (with all enclosures, except Permit Appeal Procedures) -
U.S. Fish & Wildlife Service (with all enclosures, except Permit Appeal Procedures) . -
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Page I-4
Permit No. SC039853

Tn addition to the specified limits, the monthly average effluent BOD; and TSS concentrations
shall not exceed 15% of their respective influent values (minimuorm of 85% removal). The percent
removal shall also be reported on the Discharge Monitoring Repott (DMR) Form (EPA No.

- 3320-1).

Al correspondence (including any report, notice, request for determination, cie.} that is required
to be submitted to the Environmental Protection Agency (EPA) shall also be copied and submitted
to the South Carofina Depaniment of Health and Environmental Control at the address specified in
Part I, Scction A. of this permit.

The geometric mean of the fecal coliform vatues collected during any monthly period shall not
cxeeed 200 colonies per 100 ml of effluent sample and shall be reported as the monthly average
value on the Discharge Monitoring Report Form (EPA Form No. 3320-1) (DMR). The daily
maximum fecal coliform value shall not exceed 400 colonies per 130 ml of effluent sample and
shall be repotted as the daily maximum value on the DMR Formu

Samples taken in compliance with the monitoring requirements specified in this permit shall be
taken at the nearest accessible peint after final treatment but prior to the actual discharge or -
mixing with the receiving waters (unless otherwise specified).

Any bypass of the treatment facility, which is not included in the effluent monitored above, is to
be monitored for flow and all other parameters, except chronic whole effluent toxicity. For
parameters other than flow, at lcast onc grab sample per day shall be monitored. Daily flow shall
bs monitored or estimated, as appropriate, to ohtain rcpcmable dala All monitoring results shall

. be reporied on 3 DMR Form.

There shall b no discharge of floating solids or visible foam in other than trace amoumts.

The cffluent shall not causc a visible sheen on the receiving water.

If the results for a given sample analysis are such that any parameter (othér than fecal coliform) is

* mot detected at of above the sunimum level for the st method used, a valuc of zero will be used

for that sample in calenlating an arithmetic mean valug for the parameter. If the resulting
calenlated arithmetic mean value foe that reporting period is zero, the permittec shall repoat
"NODI=B" on the DMR Formo. For fecal coliform, a value of 1.0 shall be used in calculating the
geometric mean. If the resulting fecal eoliform mean value is 1.0, the permittee shalt report
"NODI=B" on the DMR TForm. For cach quantitative sarnplc value that is not detectable, the test
method uscd and the minimum level for that method for that parameter shall be attached to and
submitted with the DMR Form. The permittce shall then be considered in compliance with the
appropriate cffluent limitation and/or neporting requirement.




Page II-2
Permit No. BCD039853

1. The permittee shall perform a macminvertebraie assessment downstream froem the
dischargs location during July, August or Seplember of the calendar year. An assessoment
of an upstream reference site may also be required. A second assessment, if requined,

should be condutted during January, February or March of the calendar year. At least one
macrpinvertebrate assesement s required per calendar year.

2 The permitiee shall submit & study plan for EFA mvix:w based on the following
SOCnmenis:

(a) EFA publication entitled, "Revision to Rapid Binasscssment Protocols for, Use in
Sueams and FBivers: Pephyton, Benthic Mecroinverichrates, and Fish," by BT
Barbour, J. Gemitaen, B.D. Snyder, and J.B. Stribling (EPA, 84 1-B-99-002},

(b} “South Carclina Deparument of Health and Environmentalf/Controt Standapd
Operating and Quality Control Procedurcs for Macrolnvertebrape Sampling,” Water

Monitoring, Assessment and Protection Division, Aquatic Bmiogy Section, Calumbia,
SC, SCDHEC Dagurnent #004-08,

& The study plan shall be submitted 10 EPA and SCOHBC for review wilthin 36 days of the
effective date of the pormit: EPA and SCDHEC comments must be considered mior o
commencament of actual saraphing efforts. &n explanmion of any deviation from BEPA
comments must be submitted with the sampling results,

4. Recylte of a given in-siremm assessment must be submitied io the BPA and SCDHBEC
witham 90 days of complelion of the sampling,

The Permiltes’s Protreatmend Program Lo regulate flow from non-domestic discharpe sources
{hereafter called “industal osers™y which was originally approved on December &, 1984,

niesd be conducted in sccordarnice with 40 CFR Part 403, and is an enforceable condition of this
permil.

L. Prograra Requircinents and Reporting
a. I addition to U DMRs reguited in Part 1A, the Peonittee shall includs copics
of the following with the DME submitted on or before the 28* of Janpary, Apl,
Jaly and October:

i. aay Peronils 1o Dischargs issucd to, or Contracts entered fnto, industiiel
users during the proviouws quanter if they must be regulated.

if. The names of any industrial users that are in viclation of their penmit, o
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May 1, 2006
CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Mr. Joel D. Ledbetter, P.E., General Manager
Easley Combined Utilities

P.O.Box 619

Easley, South Carolina 29641-0619

Re: Public Notice of NPDES No. SC0039853
Easley, SC - Middle Branch WWTP

Dear Mr. Ledbetter:

In accordance with Title 40, Code of Federal Regulations (C.F.R.) Section
124.10(c)(1)(1), enclosed is the Public Notice which the Environmental Protection Agency (EPA)
has distributed pertaining to the EPA's tentative decision on your National Pollutant Discharge
Elimination System (NPDES) permit application. All comments and objections to the draft
permit must be submitted to EPA by June 5, 2006. Only issues raised during this time period
will be considered during any appeal procedures.

The draft permit and supporting materials were previously sent to you by letter dated
September 20, 2005. The draft permit referred to in the Public Notice has changed from the
previous draft and the following modifications are detailed below:

1. Page numbers in the cover sheet have been changed to reflect the proper number of
. pages incorporating these modifications and the omission of one previously unnumbered page.

2. Removal of the Ultimate Oxygen Demand (UOD) limit and the special condition in
the permit which provided the equation to calculate UOD. It has been determined that a specific
UOD limit is unnecessary since the BOD, and ammonia limits will indirectly result in the UOD
limit needed to protect in-stream dissolved oxygen (DO).

3. Reduction of Total Nitrogen and Total Phosphorus monitoring from 1/month to
1/quarter.

4. Reduction of fecal coliform monitoring from 5 days/week to 4 days/week.
5. An 85% removal requirement has been included for BODsand TSS. This is a

ExHiBIT B

Intemet Address (URL) ¢ http://www.epa.gov
Recycled/Recyclable « Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 30% Postconsumer)



requirement for secondary treatment plants under 40 CFR 133.102(a)(3) and (b)(3), and there is
no provision in the regulations to not include this requirement. The regulations (40 CFR Section
133.105) only allow reduced treatment percentages in certain circumstances. Easley has not

provided any information or data for our consideration in regard to the reduced treatment
percentages.

6. The compliance schedule for copper has been increased from 18 months to 27 months.

7. Influent BOD, and TSS reporting has been added in order to calculate the % removal -
rate attained monthly for each of these parameters.

8. Flow measurement requirement has been changed to “not greater than 10%” under
- Part II of the permit.

9. The date to commence WET testing has been changed to September 2006.

State certification has been requested for this permit and any more stringent requirements
received from the State will be incorporated into the final permit without prior review by the
applicant.

In addition, an attachment has been included which responds to each of your comments in
the April 6, 2006 letter submitted to EPA

If you have any-questions concerning this matter, please contact me at the above address
or by calling'(404) 562-9262.

Sincerely,

Y’ A
Virginia Buff, Environmental Engineer
NPDES and Biosolids Permits Section

Permits, Grants and Technical Assistance Branch
Water Management Division

Enclosures (1) Public Notice
(2) Draft Permit
(3) Fact Sheet



EPA respo'ﬁse to Easley Letter of April 6,2006.
- (Easley comments are paraphrased)

Comment #1 (UOD Limit). Why are the BOD, and ammonia limits held to less than 700 pounds
~ total and the UOD limit is 1110 Ibs? Is UOD not equal to the sum of BOD; and ammonia
loadings?  The inclusion of UOD limits is a duplication and not needed in the permit as the

- BOD;.and ammonia loadings will indirectly result in the UOD limit. '

. R"eépbnse: The sum of BOD; and ammonia loadings is not equal to UOD. The equation is:
- UOD =[ (BOD; x 1.50) +(NH,-N x 4.57)] x Q x 834

“Where UOD is in lb/day
BOD; =22 mg/l
NH,-N = 1.43 mg/1
Q=350MGD
8.34 is the conversion factor

~ Thus, éUbstitutingaind so'lving the above equation would result in 1153 1bs/day fof UoD. -

‘ .-n'Af'ter-c.onsideration of your request to delete the UOD limit loading, we concur with this request
-and the UOD limit will be removed from the permit. We agree that UOD is a duplication. The
UOD limit will be indirectly attained by keeping BODand ammonia mass limits in the permit.

Comment #2 (TSS Limit): We believe the “holding the line” strategy is not applicable for TSS
- discharge to biologically impaired water bodies. What is the EPA rule or strategy for “holding .
" the line” for discharge to impaired water bodies? The TSS limit is in error and should be’
corrected, since in this circumstance an anti-backsliding exception would apply. Furthermore,
the Clean Water Act applies the anti-backsliding prohibition in only one instance relating to
‘technology-based limits, which is not the case for Easley.

Response: TSS is a pollutant and, as such, it is the best professional judgement of the permit
writer that all pollutants be kept at existing loads and concentrations until a TMDL is prepared
for the biological impairment, or the stream is delisted from the 303(d) list. This strategy is in -
keeping with 40 CFR Section 122. 44(d) (1)(i) which states that a discharge cannot cause or
_contribute to-a water quality violation. Since the exact cause of the biological impairment is

~_ unknown, all pollutants will be held to their existing loads and concentrations. This strategy is

further outlined in the state’s “Antidegradation Implementation for Water Quality Protection in
South Carolina Waters.”- . ’ _

Comment #3 (Fecal Coliform Daily Maximurm limit). The daily max fecal coliform effluent
limit should include a 10% exceedance allowance as stated in state water quality standard
regulations. Antibacksliding does not apply as there was prior permit error. The fecal coliform



limit in the permit is a technology-based limit and there is no subsequent promulgated effluent ;
guideline-for fecal coliform, which means that anti-backsliding could be allowed. Other states '
have less stringent fecal coliform requirements.

Response: SC regulations for the application of criteria for the derivation of permit effluent |
l1rrutat1ons state under Section 61-68 E.14.c.(9):-

“In order to protect recreational uses for all waters of the State, the stated value of
- 200/100 ml for fecal coliform shall be used as a monthly average number for calculating
permit effluent limitations and the stated value of 400/100 ml for fecal coliform shall be
- used as daily maximum number for calculating permit effluent limitations.”
This requirement is specifically written for deriving permit limits.
The 10% allowance is found under water qual1ty standards for Freshwaters Section 61-68
- G. 10 e., wh1ch states for fecal coliform:

“Not to exceed a geometnc mean of 200/ 100 ml, based on five consecutive samples
during any 30 day period; nor shall more than 10% of the total samples during any 30 day-
period exceed 400/100 ml.”

This is an ambient water quality standard which protects the water bodies from all fecal coliform :

~ sources. ‘It is the best professional judgment of the permit writer that the fecal coliform permit -
limits as written in the draft permit will protect the stream and also meet the requlrements for '

: denvrng permit limits.

Thus, there has been no error in the previous permit issuance in regard to fecal coliform. Since
there has been no error and there are no other reasons presented to seek backsliding, further
‘discussions of backshdmg is not relevant. :

For your information, fecal coliform limits are human health based limits. ‘Additionally, other
states may have less stringent limits, but all permits must ‘be written according’ to-state stanclards.

Comment #4 (Cornphance Schedule for Nickel). A compliance schedule for nickel is aga1n
requested An exceedance above the proposed nickel maximum limit prev1ously occurred

Response Only one exceedance has occurred in December 2003, which is not adequate
justification to allow a compliance schedule Compliance schedules are discretionary actions.
' No change made to the permit. :

C_ornment #5 (Copper Compliance schedule). A compliance schedule for 36 months is proposed,
~ Response: The Water Effects Ratio (WER) Study could be performed concurrently with the

- evaluation of potential sources of copper and investigation of potential mitigation options. There
are no other approved site specific testing options. Three months for questions and approval of



the WER has also been included in the schedule. For design and construction for copper removal
the requested 18 months will be included in the schedule. Thus the total compliance schedule

will be 27 months. It is strongly urged that a plan of study for performmg the WER be subrmtted
to EPA as soon as poss1b1e

Comment #6 (WET Schedule of Compliance). A comphance schedule for WET is requested
agam

Response: A compliance schedule for, WET must be clearly justified. Since the last compliance
action was completed, there have been no WET compliance issues based on the previous
permit’s WET testing. Again, a compliance schedule is a discretionary action and since there
have been no recent WET issues, there is no justification for a compliance schedule.

Comment #7. (Macroinvertebrate Testing). It is requested that macroinvertebrate testing be .

" reduced to the first and last years of the permit.

Response: The receiving water body is impaired for not meeting biological criteria. The testing
will be required as stipulated in the draft permit. For you information, the permit will expire on
08/31/2009 in order to place the permit in a rotating basin cycle. Thus, the number of tests
required by the permit will be limited by the length of the permit.

Comment #8 (Proh1b1ted Discharges). We are concemed about the prohibited dlscharge
language. Is having prohibited discharge language in the sewer use ordinance sufficient to meet
this pretreatment requirement? -

Response: 40 CFR Sectlon 403.8 has numerous requlrements for development and
‘implementation of an industrial pretreatment program. A copy of the regulation is attached.

. Expectation for the prohibited discharges section are outlined in the permit, in the last paragraph

of that section. As long as Easley:-develops and enforces specific prohibitions or limits per 40
CFR 403.5(c) necessary to implement the prohibitions, then they will not be deemed in' violation.
: Ordmances are the most common way to meet the requirements of 403.5(c), but it is not the only
means. Some permittees put the prohrbrtrons in mdlvrdual permits.



Permit No. SC0039853
Major POTW

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
' REGION IV

 AUTHORIZATION TO DISCHARGE UNDER THE .
'NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

S Tn comphance with the provisions of the Clean Water Act as amended (33 US.C. 1251
o _et seq the "Act") the

Easley Combined Utilities
P.O.Box 619 _
Easley, South Carolina 29641

is'authbrized to discharge from a facility located at
Intersection of Middle Branch and Country Road S-4-94 -

2321 Old Pendleton Road
And_erson. County

" toreceiving waters named -

“Outfall 001: Middle Branch to Brushy Creek to Little River

in accordance w1th effluent hmltatlons momtormg rcqu1rcments and other condltlons set forth
- herein. The permit consists of this cover sheet, Part I_6 pages, Part Il 17_ pages, Part Il 5
- pages, and Part IV_2 pages. .

This permit shall become effective on

' Thi:s_pex'rnit and the authorization to discha:ge shall expire at midnight

Date Issued James D. Giattina, Dire'ctor
- Water Management Division
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'Page I-4
Permlt No. SCOO39853-

~ Inaddition to the specified limits, the monthly average efﬂuent BOD and TSS concentrations '_ |
* shall not exceed 15% of their respective influent values (minimum of 85% removal). The

percent removal shall also be reported on the Discharge. Monltormg Report (DMR) Form (EPA

. No 3320- 1)

- All correspondenCe (including any report, notice, request for determination, etc.) that is required

to be submitted to the Environmental Protection Agency (EPA) shall also be copied and

- submitted to the South Carolina Department of Health and Env1ronrnental Control at the. address '
“specified in Part III, Section A. of this permit. =

~ The geometric mean of the fecal coliform values collected during any monthly period shall not -

exceed 200 colonies per 100 ml of effluent sample and shall be réported as the monthly avetage =

| ~value on the D1scharge Monitoring Report Form (EPA Form No. 3320-1) (ODMR). The daily

maximum fecal coliform value shall not exceed 400 colonies per 100 ml of effluent sample and
shall be’ reported as the daily maximum value on the DMR Form

' Samples taken in cornpliance with the monitoring requirernents specified in this pérmit shall be

taken at the nearest accessible point after final treatment but prior to the actual d1scharge or
mixing with the receiving waters (unless otherwise spec1f1ed)

- Any bypass of the treatment facility, which is not 1ncluded in the effluent monitored above, is to

be moritored for flow and all other parameters, except chronic whole effluent toxicity. For
parameters other than flow, at least one grab sample per day shall be monitored. Daily flow shall
be monitored or estimated, as apptopriate, to obtain reportable data. All monitoring results shall

- be reported on-a DMR Form.

There shall be no discharge of floating sqlids or visible foam in other than trace amounts.

The effluent shall not cause a visible sheen on the receiving water.

If the results for a 'giverr sample analysis are such that an:y parameter (other than fecal coliform) is

ot detected at or above the minimum level for the test method used, a y_alue of zero will be used

for that sample in calculating an arithmetie mean value for the paramieter. If the resulting

-. calculated arithmetic mean value for that reporting period is zero, the permittee shall report

"NODI=B" on the DMR Form. For fecal coliform, a value of 1.0 shall be used in eal'culating the
geometric mean. If the resulting fecal coliform mean value is 1.0, the permittee shall report ,
"NODI=B" on the DMR Form. For each quantitative sample value that is ot detectable, the test

- method used and the minimum level for that method for that parameter shall be attached to and

submitted with the DMR Form. The permittee shall then be.considered in compliance with the

- appropriate effluent limitation and/or reporting requirement.



‘ Permit No. SC0039853

- C. Macroinvertebrate Assessment

The permittee shall perform a Macroinvertebrate Assessment downstream from the |

- discharge location during July, August or September of the calendar year. A second

assessment, if required, should be conducted during January, February or March of the

~ calendar year, and any other required, as proposed in the assessment plan and rev1ewed by
EPA. : '

-_The permittee shall subrmt a study plan for EPA review based on the follow1ng

document

'z,;_ EPA publication entitled, “Rev1s1on to Rapid Bioassessment Protocols for Use in Streams |
- and Rivers: Periphyton, Benthic Macroinvertebrates, and Fish,” by M.T. Barbour 1.
Gerntsen B.D. Snyder, and J.B. Stribling (EPA 841 B 99-002).

. The study plan shall be submitted to EPA forreview within 60 days of the effective date

of the permit. Any EPA comments must be considered prior to commencement of actual

‘sampling efforts. An explanation of any dev1at10n from EPA comments must be .

submitted w1th the samphng results

" Results of a given in-stream assessment must be submitted to the EPA within 90 days of

completlon of the sampling.

B DPOTW Pretreatment Program

.. The Permittee's _Pretreatment‘Program to regulate flow from non-domestic disch arge sources
. (hereafter called “industrial users”) which was originally approved on December 6, 1984,

must be conducted in accordance with 40 CFR Part 403, and is an enforceable COIldlthIl of thlS

| 'perrmt
. Program Requirements and Reporting

a. Tn addition to the DMRs required in Part HI. A' the Permittee shall include copies

of the following with the DMR submitted on or before the 28% of January, Apr11
July and October -

i Any Permits to Discharge issued to, or Contracts entered into, industrial
users during the previous quarter if they must be regulated.

ii. = The 'names of any industrial users that are in violation of their. permit, or
. the prohibitions described in Part II1.D.2, w1th explanatlon of the action(s)

_ belng camed out to bring them into cornphance

iii.  Schedules of compliance agreed to or imposed.on an industrial user for the
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1l

Part_ v
Chronic Whole Effluent Toxicity Testing Program .

As required by Part I of this permit, the permittee shall initiate the series of tests described

- below beginning in September 2006 to evaluate chronic whole effluent toxicity of the discharge
from outfall 001. All test species, procedures, and quality assurance criteria used shall be in
accordance with Short-term Methods for Estimating the Chronic Toxicity of Effluents and
Receiving Waters to Freshwater Organisms, EPA-821-R-02-013 (October 2002), or the most
current edition. The control and dilution water will be moderately hard water as described in
EPA-821-R-02-013, Section 7, or the most current edition. A standard reference toxicant quality
assurance chronic toxicity test shall be.conducted concurrently with each species used in the '
toxicity tests and the results submitted with the Discharge Monitoring Report (DMR) Form.
Alternatively, if monthly QA/QC reference toxicant tests are conducted, these results must be
submitted with the DMR, Any deviation from the bioassay procedures outlined or cited herein
shall be submitted in writing to the EPA for review and approval prior to-use to the address in
Part L. A.

1. a. The permittee shall conduct a daphnid, Ceriodaphnia dubia, Survival and _

Reproduction test and a fathead minnow, Pimephales promelas, Larval Survival

- and Growth test. - All tests shall be conducted using a control (0% effluent) and -
the following dilution concentrations: 100%, 75%, 50%, 25%, -and 12%. The
measured chronic endpoint will be the inhibition concentration causing 25%
-reduction in survival, reproduction, and/or growth (IC;): of the test organisms.
“The IC,; shall be determined based on a 25% reduction as compared to the
controls, and as derived from linear 1_nterpolat10n The average reproduction and =
growth responses will be determined based on the number of Ceriodaphnia dubia. -
and Pimephales promelas larvae, as appropriate, used to initiate the test.

b, For each set of tests condut:ted a 24 hr. composite sample of final effluent éhaH
be collected and used per the sampling schedule discussed in EPA 821- R 02-013,
Section 8.3, or the most current edition. -

e F_or either spe_cies, if control mortality exceeds 10% by 48 hours or 20% mortality.
thereafter, the test(s) for that species (including the control) shall be repeated. A
" test will be considered valid only if control mortality does not exceed 10% by 48
~ hours or 20% thereafter for either species. If, in any separate test, 100% mortality
occurs prior to the end of the test, and control mortality is 10% or less if that time
* is prior to 48 hours or 20% or less thereafter, that test (including the control) shall
- be terminated with the conclusion that the sample demonstrates unacceptable
acute and/or chronic toxicity. Each test must meet the test acceptability criteria
for each species as defined in EPA-821 -R-02- 013 Section 13.12 and Section
11.12, respectively, or the most current edition. Additionally, all test results must
be evaluated and reported for concentration-response relationship based on
“Method Guidance and Recommendations for Whole Effluent Toxic_ity (WET).
" Testing (40 CFR Part 136)”, EPA/821/B-00/004 (2000), or the most current
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edition. If the required concentration-response review fails to yield a valid

relationship per EPA/821/B-00/004 (or the most current edition), that test shall be |

repeated. Any test initiated but terminated prior to completron must be reported
with a complete explanation for the termination.

The toxicity tests specified above are referred to as "routine" tests. Monitorin
y P _ g

shall be conducted once every two months. If the results from any six
consecutive “routine” tests for a test species show no violations of any limit

expressed in Item 3.a below, then the monitoring frequency can be reduced to

once every six months thereafter for the duration of the permit for that species.

. Otherw1se the samphng frequency shall contmue once every two months for that

spec1es

‘Results from “routine” or additional tésts shall be reported according to EPA-821-
- R-02-013, Section 10, or the most current edition. All results shall also be -
O recorded and submitted on the DMR in the following manner: If the monthly
- average IC,; of a test species is less than or equal to 100% effluent, “<100 %”
~ shall be entered on the DMR for that spec1es If the monthly average IC,s of a test -
- species is greater than 100% effluent, “>100%" shall be entered. All individual
- test results fora glven month shall be submitted as an attachment to the DMR.

A m‘onth_ly'average IC7_5 of less than or equal to 100% effluent will be 4 violation
of this permit. -

Tf an IC, of less than or equal to 100% effluent is found in a “routine” test, the
permittee shall conduct two valid additional tests on each specres indicating the

_-violation and report each IC,5 obtained.

The first valid additional test shall be conducted using a control (0% effluent) and
a minimum of five dilutions: 100%, 75%, 50%, 25%, and 12%. The'dilution
series may be modified in the second valid test to more accurately identify the
toxicity, such that at least two dilutions above (not to exceed 100% effluent) and '
two dilutions below the RWC and a control (0% effluent) are run.

For each additional test, the sample collection requirements and the test

. acceptability criteria and concentration-response relationships specified in
" sections 1.b and c. above, respectively, must be met for it to be considered valid.

The first additional test shall begin within two weeks of the end of the “routine”
test, and shall be conducted very two weeks thereafter until two additional valid
tests are completed '



SC Department of Health and Environmental Control
Bureau of Water, 2600 Bull Street
Columbia, S. C. 29201

PROMOTE PROTECT PROSPER

June 12, 2006 (web notice-401-NPDES-SC0039853) Soutb Carolina Department of Health

and Environmental Control

NOTICE OF PROPOSED DECISION - WATER QUALITY CERTIFICATION

The Department, acting on an application for Water Quality Certification pursuant to Section 401
of the Federal Clean Water Act and applicable regulations, has reached a proposed decision for the project
described below.

Name: Easley/ Middle Branch WWTF SC0039853
Project: Discharge of treated wastewater to Middle Branch to Brushy Creek
County: Anderson

After reviewing the EPA’s draft NPDES permit, Department Staff determined that there is a
reasonable assurance that the proposed project will be conducted in a manner consistent with the
applicable certification requirements. Accordingly, the Department proposes to certify the project with
conditions as noted on the following pages.

The evaluation of the proposed work was conducted by the Bureau of Water, including the
NPDES application and a copy of the staff assessment supporting the proposed decision is available upon
request. The point of contact for information is Michael Montebello at 803-898-4228.

The final 401 Water Quality Certification will be issued if a request for an adjudicatory hearing is
not made. The issuance of this certification represents a final staff decision that may be appealed to the
Administrative Law Court (ALC). Such appeal must be made pursuant to the amended Rules of
Procedure for the Administrative Law Court that became effective on May 1, 2005. Pursuant to Rule
11 of the amended ALC Rules of Procedure, such appeal must be made by filing a request for a
contested case hearing with the Clerk of the AL C within thirty (30) days after notice of this decision at
the following address:

Clerk, Administrative Law Court

1205 Pendleton Street, Suite 224

Columbia, SC 29211
Pursuant to Rule 11(D), the following elements must, at a minimum, be included within the request:

1. The name of the party requesting the hearing and the issue(s) for which the hearing is
requested,;

2. The caption or other information sufficient to identify the decision, order, letter,
determination, action, or inaction which is subject to the hearing;;

3. A copy of the written agency decision, order, letter or determination, if any, which gave
rise to the request;

4 The relief requested.

Furthermore, pursuant to ALC Rule 71, the Administrative Law Court requires that a party
requesting a contested case hearing must submit a filing fee in the amount of $250 with the
Administrative Law Court.

Finally, a copy of a request for the contested case hearing must also be served on each party,
including but not limited to DHEC. Copies of a request for a contested case hearing should be mailed
to the Clerk of the Board, DHEC, 2600 Bull Street, Columbia, SC 29201, (803) 898-3300.

EXHIBIT C



STANDARD CONDITIONS FOR ALL DOMESTIC NPDES PERMITS

> DEFINITIONS: In addition to the definitions in Part IT Section E, the "Department" or “DHEC” shall refer
to the South Carolina Department of Health and Environmental Control.

» INSPECTION AND ENTRY - In addition to Part IT Section C.7, allow inspections and entry by DHEC staff.
Also, replace Part IT Section C.7.d as follows to include the SC Pollution Control Act:
d. Sample or monitor at reasonable times, for the purposes of assuring permit compliance or as
otherwise authorized by the Clean Water Act and Pollution Control Act, any substances or
parameters at any location.

» PROPER OPERATION AND MAINTENANCE - In addition to Part II Section B.1

a. The permittee shall provide for the performance of daily treatment plant inspections by a
certified operator of the appropriate grade. The inspection shall include, but is not limited to,
areas which require a visual observation to determine efficient operations and for which
immediate corrective measures can be taken using the O&M manual as a gnide. All inspections
shall be recorded and shall include the date, time and name of the person making the inspection,
corrective measures taken, and routine equipment maintenance, repair, or replacement
performed. The permittee shall maintain all records of inspections at the permitted facility as
required by this permit. Records shall be made available for on-site review during normal
working hours.

b. The name and grade of the operator of record shall be submitted to DHEC/Bureau of
Water/Water Enforcement Division prior to placing the facility into operation. A roster of
operators associated with the facility's operation and their certification grades shall also be
submitted with the name of the "operator-in-charge". Any changes in operator or operators shall
be submitted to the Department as they occur.

» TWENTY-FOUR HOUR REPORTING — In addition to Part I Section D.8:
Any information shall be provided orally to local DHEC office within 24 hours from the time the
ermittee becomes aware of the circumstances. During normal working hours call:

County EQC Region Phone No.
Anderson, Oconee Region 1- Anderson EQC Office 864-260-5569
Abbeville, Edgefield, Greenwood, . '

Laurens, McCormick, Saluda Region 1 — Greenwood EQC Office 864-223-0333
Greenville, Pickens Region 2 — Greenville EQC Office 864-241-1090
[Cjifgzkee’ Spartanburg, Region 2 — Spartanburg EQC Office 864-596-3800
Fairfield, Lexington, . .

Newberry, Richland Region 3 —Columbia EQC Office 803-896-0620
Chester, Lancaster, York Region 3 — Lancaster EQC Office 803-285-7461
Chesterfield, Darlington, Dillon, .

Florence, Marion, Marlboro Region 4 — Florence EQC Office 843-661-4825
Clarendon, Kershaw, Region 4 — Sumter EQC Office 803-778-6548
Lee, Sumter

Aiken, Allendale, Bamberg, Barnwell, | Region 5 — Aiken EQC Office 803-641-7670




Calhoun, Orangeburg

Georgetown, Horry,
Williamsburg

Region 6 ~ Myrtle Beach EQC Office

843-238-4378

Berkeley, Charleston,
Dorchester

Region 7 — Charleston EQC Office

843-740-1590

Beaufort, Colleton,
Hampton, Jasper

Region 8 — Beaufort EQC Office

843-846-1030

After-hour reporting should be made to the 24-Hour Emergency Response telephone number 803-
253-6488 or 1-888-481-0125 outside of the Columbia area. A written submission shall also be
provided to the Department within 5 days of the time the permittee becomes aware of the
circumstances. This notification should be addressed to:

S.C. Department of Health and Environmental Control
Bureau of Water/Water Enforcement Division

Water Pollution Enforcement Section

2600 Bull Street

Columbia, South Carolina 29201

» ODOR CONTROL REQUIREMENTS — In addition to Part III of the permit:
The permittee shall use best management practices normally associated with the proper operation and
maintenance of a sludge wastewater treatment site, any sludge storage or lagoon areas, transportation
of sludges, and all other related activities to ensure that an undesirable level of odor does not exist.

The permittee shall prepare an odor abatement plan for the industrial sludge treatment sites, any
sludge storage or lagoon areas, and land application or land disposal sites. The permittee shall
prepare the plan in accordance with R.61-9.503.50 (Odor Control Requirements). Permittees
that land apply sludge must complete the plan by June 26, 2004. For permittees with other
sludge related activities, the plan must be completed by December 26, 2004. The plan must

(1) Operation and maintenance practices which are used to eliminate or
minimize undesirable odor levels in the form of best management practices
for odor control,

(2) Use of treatment processes for reduction of undesirable odors;

(3) Use of setbacks;

(4) Contingency plans and methods to address odor problems for the different
type of disposal/application methods used.

The Department may review the odor abatement plan for compliance with R.61-9.503.50. The
Department may require changes to the plan as appropriate.

The permittee shall not cause, allow, or permit emission into the ambient air of any substance or
combinations of substances in quantities that an undesirable level of odor is determined to result
unless preventative measures of the type set out below are taken to abate or control the emission
to the satisfaction of the Department. Should an odor problem come to the attention of the
Department through field surveillance or specific complaints, the Department may determine, in
accordance with section 48-1-120 of the Pollution Control Act, if the odor is at an undesirable
level by considering the character and degree of injury or interference to:

€)) The health or welfare of the people;

2) Plant, animal, freshwater aquatic, or marine life;

€)) Enjoyment of life or use of affected property.

a.

include the following:
b.
c.

3) Property; or
d.

Should the Department determine that an undesirable level of odor exists, the Department may



require:

@) The permittee to submit a corrective action plan to address the odor problem,
(2) Remediation of the undesirable level of odor within a reasonable timeframe, and
3) In an order, specific methods to address the problem.

e. If the permittee fails to control or abate the odor problems addressed in this section within the
specified timeframe, the Department may revoke disposal/application activities associated with
the site or the specific aspect of the sludge management program.

f.  The odor abatement plan shall be updated and maintained as necessary throughout the life of the
permit.

>» SLUDGE DISPOSAL REQUIREMENTS — In addition to Part III of the permit:
See the specific permit pages listed below for the permit conditions.

> SCHEDULE OF COMPLIANCE — Ags it relates to Part I.B of the permit:

If the permittee opts to construct wastewater treatment facilities or modification to existing facilities
to meet the schedule of compliance in the permit, a construction permit and operational approval
from the Department may be needed before the facilities are built and placed into operation. SC
Regulation 61-67 governs the construction of wastewater treatment facilities. If a permit is needed,
application for a construction permit must be made in a timely manner to assure that the Department
has adequate review time prior to the implementation of any final permit limits that the construction
relates to.



CONDITIONS SPECIFIC TO EASLEY COMBINED UTIL./MIDDLE BRANCH WWTP —
NPDES PERMIT SC0039853

Flow Limits to be added to all discharge Monitoring Pages
Monthly Average 3.5 MGD, Weekly Average 3.75 MGD

Sludge Disposal Requirements

1.

Shudge solids will be removed from this facility and transported to Palmetto Landfill #422401-1101 under
the following conditions:

a. All containers for sludge collection and transportation shall be structurally sound in every respect
and shall be so constructed as to prevent leakage or spillage of any kind while in the process of
pumping, storage, or transit.

b The total volume of waste transported shall not exceed the available capacity of the landfill.

c. The hauling of sludge may be revoked or suspended after notice and opportunity for a hearing
when, in the opinion of the South Carolina Department of Health and Environmental Control, the
Permittee has failed to comply with the permitting, hauling, transportation, or disposal requirements

d To the extent provided by law, the Permittee is responsible for the handling, transportation, and
disposal of all sludge from the various source(s) transported to the approved disposal site. This
responsibility includes, but is not limited to spills, accidents, unauthorized leaks, or other hazards
which may occur.

The revised Land Application of Sludge Program Approval issued by SCDHEC Water Facilities
Permitting Division dated December 2, 2003, shall be incorporated into and become an enforceable part
of this permit. All conditions included in the approval shall be a requirement of this NPDES permit.

Reporting requirements:

Monitoring reports

Copies of the Monitoring results for items below must be reported forms provided or specified by the
Department for reporting results of monitoring of groundwater monitoring, sludge use or disposal
practices including the following:

Sludge, Biosolids and/or Soil Monitoring:

Copies of Sludge, biosolids and/or soil monitoring results obtained at the required frequency shall be
reported in a laboratory format postmarked no later than the 28™ day of the month following the end of the
monitoring period. Two copies of these results shall be submitted to:

S.C. Department of Health and Environmental Control

Bureau of Water/Water Enforcement Division

Water Pollution Enforcement Section

2600 Bull Street




Columbia, South Carolina 29201

Copies of the pretreatment program reports shall be submitted (with the discharge monitoring reports) on
or before the 28th of January to:

S.C. Department of Health and Environmental Control
Bureau of Water/Water Enforcement Division

Water Pollution Enforcement Section

2600 Bull Street

Columbia, South Carolina 29201

Schedule of Compliance

1. a.

Within 120 days from the effective date of this permit, the permittee shall submit the following to the
Department as an update to the pretreatment program previously approved:

L.

Recalculation of the headworks analysis to incorporate any changes in stream limits, removal rates,
POTW design capacity, 7Q10 flows, etc. This includes evaluation of the need for local limits as
defined under R.61-9.403.5(c) and (d). The headworks analysis must take into consideration the
Water Classifications and Standards for the permittee's receiving waters to the satisfaction of the
Department.

Reevaluation of the industrial allocation of pollutants, and submittal of the limits page(s) for each
regulated industrial discharger.

The latest version of the sewer use ordinance with proposed revisions, if any.
Updated pretreatment questionnaires for each regulated industrial discharger.

A comprehensive list showing what industries discharge to this treatment facility and the
industrial category each falls under, if any.

The Department may require the permittee to provide additional testing, information, calculations
and/or reports prior to approval of any proposed revisions to the approved pretreatment program.

The Department will review the pretreatment program update and revised headworks analysis to
determine if this permit requires modification or revocation and reissuance to include specific effluent
metals/toxics monitoring and/or metals/toxics limitations.

Within 60 days after final approval by the Department, the permittee shall implement the approved
changes and/or revisions to the pretreatment program.

Pretreatment Regulations and Program Requirements

1.

Pretreatment Regulations and Program Requirements

The permittee's Pretreatment Program was originally approved on December 6. 1984 with an update
approved on March 5, 1996. The Permittee shall provide a subsequent update to the approved

pretreatment program as specified in the Schedule of Compliance of this permit.



In addition to the discharge monitoring reports submitted in accordance with Part I1.L.4., the Permittee
shall also submit copies of the following with the discharge monitoring report on or before the 28" of
January.

- Any Permits to Discharge issued to, or Contracts entered into with, non-domestic dischargers
during the previous quarter if said dischargers must be regulated.

- The names of any non-domestic dischargers that are in violation of any limits, either specific or
general, imposed as part of the Pretreatment Program and an explanation of the action(s) being
carried out to bring them into compliance.

- Any schedules of compliance agreed to by or imposed on a non-domestic discharger for the
purpose of bringing said discharger into compliance with the established discharge limits.

- A report showing the number of regulated non-domestic dischargers; the number monitored
and/or inspected during the calendar year; the cumulative number monitored and/or inspected
during the year to date; the number in compliance and non-compliance during the calendar year
and the number in compliance or non-compliance during the calendar year.

Permittee shall require all non-domestic dischargers into Permittee's system to comply with pretreatment

provisions of the Clean Water Act (Public Law 95-217), as set forth in the General Pretreatment Regulations,
40 CFR Part 403, promulgated there under, and with the Permittee's State Approved Pretreatment Program
(R.61-9.403).

Additional Operational Requirements

L.

The wastewater treatment plant is assigned a classification of Group III-B (Biological) in the Permit to
Construct which is issued by the Department. This classification corresponds to an operator with a grade
of B.

The Staffing Plan Approval dated June 12, 2006, shall be incorporated into and become an enforceable
part of this permit. All conditions included in the approval shall be a requirement of this NPDES permit.

The wastewater treatment plant is assigned a Reliability Classification of Class I, in accordance with
Section 67.400 "Reliability Classifications" of the Standards for Wastewater Facility Construction: R.61-
67.

For parameters with a sample frequency of once per month or greater, the Permittee shall monitor (at
least one sample) consistent with conditions established by this Permit on the first (1*) Wednesday of
every calendar month, unless otherwise approved by the Department. (For example; with a once per week
(01/07) sampling frequency, the permittee shall monitor one weekly sample on the day of the week noted
during the monthly DMR reporting period.)



5. Macroinvertebrate Assessment Requirements

EFFLUENT DISCHARGE
CHARACTERISTICS LIMITATIONS MONITORING REQUIREMENTS
Other Units
Monthly D2}11y Measurement Sample Sample Point
Average Maximum Frequency Type
Instream Macroinvertebrate . MR* /Y ear . Downstream **
Assessment

* See Part V.B for additional macroinvertebrate assessment requirements.
MR = Monitor and Report.

*% The term downstream is used herein to mean the locations from which the instream macroinvertebrate
assessment shall be conducted as identified in the Department approved study plan.

a. Conduct an instream macroinvertebrate survey.

(1) Imstream macroinvertebrate assessments are used to detect biological impacts due to point source
discharges or to determine ambient instream conditions, including non-point source impacts. The
permittee shall use the following documents as guidance for writing proposed biological studies:

(a) EPA publication entitled, “Revision to Rapid Bioassessment Protocols for Use in
Streams and Rivers: Periphyton, Benthic Macroinvertebrates, and Fish,” by Barbour
M.T., I. Gerritsen, B.D. Snyder, and J.B. Stribling (EPA 841-B-99-002) and

(b) “South Carolina Department of Health and Environmental/Control Standard Operating
and Quality Control Procedures for Macroinvertebrate Sampling,” Water Monitoring,
Assessment, and Protection Division, Aquatic Biology Section, Columbia, SC,
SCDHEC Document #004-98.

) The assessment should be conducted during July, August or September of the calendar
year, as proposed in the assessment plan and approved by the Department.

b. A study plan shall be prepared and submitted to the Department for review within 30 days of the
effective date of the permit. The Department must issue approval of the plan prior to commencement
of actual sampling efforts,

¢. The results of the instream assessments must be submitted to the Department within 90 days after
completion of the sampling,.



STATE OF SOUTH CAROLINA ) COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY ) CASE NO. 2005-CP-08-250
The Commissioners of Public Works, )
City of Charleston; North Charleston )
Sewer District, )
) ORDER GRANTING PETITION
) FOR JUDICIAL REVIEW AND
Plaintiffs, ) REVERSING BOARD’'S ORDER
)
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)
South Carolina Department of )
Health and Environmental Control, )
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APPEARANCES
Prasiding Judge: The Honorable Thomas L. Hughston, Jr.
Date of Hearing: June 20, 2005

Plaintiffs’ Attorneys:  F. Paul Calamita, Lucas C. Padgett, Jr.,,
Mary D. Shahid, and David G. Jennings
Defendant’s Attorney: Evander Whitehead

Introduction
This matter was before me for hearing on June 20, 2005, in Berkeley County, All
parties were present before me with counsel, as is noted above. This is an action
seeking Judicial Review of a final decision of the S. C. Board of Health and
Environmental Control (“the Board”). This action is authorized by the S. C

Administrative Procedures Act, S. C. Code Section 1-23-380.

Exnisirp



Factual and Procedural Background

Plaintiff Charleston Commissioner of Public Works ("CPW") operates the Plum
Island wastewater treatment plant and Plaintiff North Charleston Sewer District
("NCSD") operates the Felix L. Davis wastewater treatment plant. Plaintiffs collect and
treat wastewater for the majority of the populations of Charleston and Berkeley
Counties. Plaintiffs’ publicly owned treatment works ("POTWSs") operate adjacent to
either the Cooper River or the Charleston Harbor, and Plaintiffs discharge treated
effluent into these waters subject to a National Pollutant Discharge Elimination System
("NPDES") permiit issued by Defendant,

Plaintiffs seek judicial review of an Order of the Board of Health and
Environmental Control. This Order, issued January 7, 2005, affirmed in part and
reversed in part a Final Order and Decision of the Administrative Law Judge ("ALJ"), the
Honorable C. Dukes Scott. Judge Scott’s Order, issued September 23, 2003, was the
result of an appeal filed by Plaintiffs of their NPDES permits, which were re-issued by
Defendant with new conditions and requirements.

Plaintiffs’ re-issued permits confain new weekly and monthly permit limits for
flow from Plaintiffs’ facilities. These permits also contain new permit limits for ultimate
oxygen demand “UOD.” These UQD limits vary. For the months of November,
December, January, and February these limits are approximately three times higher
than for the months of March, April, May, June, luly, August, September, and October.
Higher UOD limits are easier limits for these facilities to meet. Lower UQD limits are

more restrictive limits, and are more difficult limits for Plaintiffs to meet. The permit



limits for the months of March through October were derived, in part, in reliance on a
total maximum daily load ("TMDL") developed by Defendant for dissoived oxygen
(*DO") in the Cooper River and Charleston Harbor,

Plaintiffs filed contested case appeals of their NPDES permits,* and their appeals
were consolidated by the AL]. Plaintiffs appealed the flow limits on their permits based
on the fact that Defendant lacks the authority in statute and regulation to impose
permit limits for flow. Plaintiffs’ challenge to the UOD limits is based on the
Department’s reliance on the TMDL as a regulation, and on the Department's
interpretation of R.61-68.D.4 wherein it asserts that if a water is found to be a naturally
low dissolved oxygen waterbody for “some period during the year” then the 0.1 rule
applies for the entire year, (Board Order at 3-4.)

Notably, Plaintiffs only appealed the UOD limits for the months of March, April,
May and October.

The AL} agreed with Plaintiffs,” and issued a Final Order and Declision that
directed DHEC to remove any effluent limitations in Plaintiffs’ permits that were based
upon the TMDL, and to remove the monthly and weekly flow limits. The AL further

found that “the UOD limits established for the months of November, December, January

! Initially four permits were under appeal — Charlaston CPW’s Plum Island permit, Charleston CPW's
Daniel Island permit, NCSD's parmit, and Berkeley County Water and Sanitation Authority’s permit,
According to Plaintiffs” counsel at the Hearing befors me, Charleston CPW (Daniel Island) and Berkelay
County have since withdrawn their appeals because they needed changes to their permits to
accommeodate community growth and development that could not wait for the resolution of this appeal.
The Department would not modify a permit while an appeal was pending, thus forcing the two permits to
be dropped fram the appeal.

2 plaintiffs raised an additional issue before the AL} regarding whether the Department properly included
requirements for whole effluent toxicity ("WET") testing in Plaintiffs’ permits, The AL) found and
concluded that the WET testing requirements in Plaintiffs’ NPDES permits were proper. Plaintiffs did not
challenge these findings on appeal.



and February ate also the appropriate limits for the months of March, April, May and
October.” (Final Order and Decision at 8, Finding 40.)

The Board rejected the AL)s conclusions regarding the UOD limits for March,
April, May and October, and remanded the matter back fo its staff to determinevthe
appropriate limits for those months. The Board also raversed the AL)'s interpretation
and application of the 0.1 Rule, and reversad the ALJ's conclusions that the Department
did not have the legal authority to impose flow limits.

Plaintiffs timely filed their Petition for Judicial Review on February 4, 2005,
alleging that they are entitled to an Order reversing the Board’s Order, in accordance
with S. C, Code Sec. 1-23-380. Defendant filed an Answer to the Petition, and filed 2
certified copy of the administrative record with the Court.

Discussion

I. The Board Erred In Concluding That DHEC Has Authority to Impose
Flow Limits in Permits.

The issue of whether the Department can include limits for flow in NPDES
permits, absent statutory or reguiatory authority, is identical in nature to the issue of
whether the Department properly relied on the TMDL for DO in deriving UOD limits.
And, importantly, the Department did not challenge the ALY's findings that “"DHEC is
required to promulgate reqgulations to implement the SCPCA, including regulations
establishing the State’s water quality standards, water quality criteria, and the
substantive and procedural requirements applicable to‘the NPDES permitting program.
S. C. Code Ann. Sec. 48-1-30 (1987)" (Final Order and Decision of the ALJ, page 12,

Finding 7.) Moreover, the Department did not challenge the ALIs conclusion that the



Department’s use of the TMDL constituted unfawful reguiation. (Final Order and
Decision of the ALJ, page 17, Conclusion 1.)

The Department’s regulations are not entirely silent as to flow. S. C. Code Reg.
61-9 505.42(D)(1)(v) addresses flow limits for a small group of “overland spray
facilities” which are not at issue in this appeal. (Final Order and Decision at 9, Finding
45.) Accordingly, the ALJ held that the Department lacks the authority to impose flow
fimits in Plaintiffs’ — or other — permits until such time as the Department promulgates
such authority, as was done for overland spray facilities. ( 1d. At 15; Conclusion of Law
23.)

The flow limits at issue are binding norms. The Department has acknowledged
the need to impose such limits by regulation (as to overland spray facilities). Yet, the
Department offers no argument or explanation as to why it has imposed flow limits on
Plaintiffs’ facifities without first providing the rulernaking safeguards that were afforded
owners of overland spray facilities through the adoption of R. 61-9 505.42(D)(1)(v). 3

To the extent the Board’s decision would aliow the Department to impose flow
limits in Plaintiffs’ and others’ permits without first promuigating such authority, the

Board's decision is in error.t’

3Given the principle of “expression unius est exclusion alterius,” (expression of one thing is exclusion of
another), Wiedemann v. Town_of Hilton Head Island, 330 S.C, 532, 500 S.E.2d 783 (May 18, 1998), the
fact that the Department has promulgated authority to impose flow fimits only on overland spray facilities
compels a finding that it lacks authority to impose flow limits on any other fadilities,

* While the Board concluded that the Departinent had the authority to impaose flow limits, it also ordered
that Plaintiffs’ permits be modified to eliminate weekly and monthly flow limits. Plaintiffs maintain, and
this Court agrees, that the issue of the Department's authority to impose flow limits is appropriate for
judicial review. Plaintiffs’ permits are up for renewal every five years, and the Department will have
numerous opportunities to restore flow limits to Plaintiffs’ parmits., Therefore, this issue is “capable of
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II. The Board Erred as a Matter of Law in its Interpretation
of the 0.1 Rule

S. C. Code Regs. 61-‘68 provides in relevant part that:

4, Certain natural conditions may cause a depression of dissolved oxygen

in surface waters while existing and classified uses are still maintained.

The Department shall allow a dissolved oxygen depression in these

naturally low dissolved oxygen waterbodies as prescribed below pursuant

to the Act, Section 48-1-83, et seq., 1976 Code of Laws:

a. Under these conditions the quality of the surface waters shall not be

cumulatively lowered more than 0.1 mg/! for dissolved oxygen from point

sources and other activities, or

R.61-68.D.4 (emphasis added).

The Department contends that “if a waterbody is deemed naturally low in
dissolved oxygen at any time of the year” then the 0.1 rule applies “for all months and
seasons.” (Answer at 4.) The Board ruled that if a water is found to be a naturally low
dissolved oxygen waterbody for “some period during the year” then the 0.1 rule applies
for the entire year,> (Board Order at 3-4.) Plaintiffs argue that this interpretation reads
the phrase “under these conditions” and “certain natural conditions may cause a
depression of dissolved oxygen” right out of the Regulation.

DHEC and the Plaintiffs agree that the 0.1 rule applies during the four “summer”
months of the year (June, July, August, and September) when water quality data

reflects evidence of depressions in DO. DHEC and the Plaintiffs also agree that the

repetition but evading review.” See, Sloan v. Greenville Co., 356 S. C. 531, 590 S.E.2d 338, 2003
S.C.App. LEXIS 193,

* Notably, the DHEC staff only began assetting the interpretation that the 0.1 Rule applied year round in
their appeal of Judge Scott's decision, To the contrary, the permits in question do not impose 0.1 Rule
loadings during the Winter months. Moreover, the Department's own expert testified before the AL that
“We do not have a formal definition of when this [0.1 Rule] applies.” Hearing Transcript, Day One, at
207, lines 9-10. :



limits developed for the summer months do not apply in the “winter” months
(November, December, January, and February) when there is no dispute that there is
no low dissolved oxygen, naturally or otherwise. The issue before me is whether the
0.1 rule applies in the four remaining months (March, April, May, and October), when
there is no dispute that there is no low dissolved oxygen, naturally or otherwise. (Final
Order and Decision at 7, Finding 33.)

I agree with Plaintiffs that the regulation is unambiguous, and therefore it is not
subject to interpretation. The plain meaning of the regulation is to apply the rule when
a waterbody actually experiences naturally low dissolved oxygen levels. See, l_ar_o_vyu
S.C. Department of Health and Environmental Control, 348 S.C. 507, 515 (2002),
“neither agency interpretation nor |ong-standing policy can overcome the plain meaning
of requiatory language.” Moreover, there was extensive and undisputed evidence in the
record below that the Cooper River and the Charleston Harbor do not display low
dissolved oxygen levels during March, April, May and October. (Final Order and
Decision at 7, Finding 33.)

Therefore, the .1 Rule only applies in this case during the months of June
through September where there is evidence of naturally low DO conditions. -

III. Remand of the UOD Limits for the Months of March, April, May and
October Constituted Legal Error.

The ALJ presides over all hearings of contested DHEC permitting cases. See, S.
C. Code Ann. Sec. 1-23-600(B) (Supp. 2002). In such cases, the ALJ serves as the
finder of fact. Brown v. 5. C. Dep’t of Heaith & Envtl. Control, 348 S. C, 507, 512, 560

S. E. 2d 410, 413 (2002). On appeal of a contested case, a reviewing tribunal “must
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affirm the ALI if the findings are supported by substantial evidence, not based on the
[Board‘s] own view of the evidence.” Dorman v. Dept_of Health & Envil. Control, 350

S. C. 159, 166, 565 5, E. 2d 119, 123 (Ct. App. 2002). See also, Marlboro Park Hospital

angd Chesterfield General Hospital v. S. C. DHEC, 358 S. C. 573, 577, 595, S. E. 2d 851,
853, (2004).

The Board’s remand of the UOD limits for March, April, May and October
constitutes legal error because the All's factual finding Number 40 regarding the
appropriate limits for those months was supported by substantial avidence. ®

The substantial evidence that the limits were appropriate in the record included:

e QOver 70,000 data points that demonstrate that the river is not impaired —
naturally or otherwise ~ during March, April, May, and October. Thus, there is
no need for limits different from those in the Winter months when the river is not

impaired either. (Final Order and Decision, Findings of Fact 32 and 33.)

» The Cooper River has never been on the impaired waters list for dissolved

oxygen. (Final Order and Decision, Findings of Fact 27 and 39.)

« Approximately 15 other major dischargers to the system had accepted 60-70
percent reductions in their authorized NPDES UOD loadings, from the levels
authorized during the years when the 70,000 samples were taken. These

additional regulatory restrictions bolster the undisputed conclusion that there Is

8 »substantial evidence is evidence that, in light of the whole record, allows reasonable minds to reach
the reviewing tribunal’s conclusion.” Malboro Park ital and Chesterfield General Hospital v. S.C.
Dep'’t of Health & Envil. Control, S.C. Ct, of App, Opinlon No. 3774 (April 12, 2004) citing, Leventis v.
S.C. Dep't of Health & Envtl. Control, 340 S.C. 118, 130, 530 S.E.2d 643, 650 (2000),

8



no fow DO -~ naturally or otherwise — during the months in question. (Final
Order and Decision, Finding of Fact 41.)
= That there was no in-stream oxygen impairment even when Plaintiff North

Charleston Sewer District discharged an additional 100,000 pounds UOD from an

industrial discharger — Rhodia - which has since been eliminated. (Hearing

Transcript, Day One at 102-103.) The 100,000 pounds from Rhodia Is larger than

the loadings for both Plaintiffs’ facilities.

« The Department’s own expert testified that Plaintiffs’ facilities are “insignificant”
in terms of loadings and flow to the Cooper River. (Hearing Transcript, Day One

at 221, lines 10-19.)

These facts, individually and collectively, constitute substantial evidence to
support the ALJ’s decision that the winter limits are appropriate during March, April,
May, and October, By ordering a remand, the Board impermissibly overturned a factual
finding that was amply supported by substantial evidence in the trial record.

Findings of Fact
Based on the record before me, including the pleadings, the certified
" administrative record, the briefs filed by the parties, and the arguments of counsel, I
find as follows:’

1) Plaintiffs CPW and NCSD own publicly owned treatment works and

operate wastewater treatment plants, which discharge treated effluent

into the Cooper River/Charleston Harbor system.

7 In addition to the factual findings set forth specifically herein, this Court adopts, /n fofo, the Findings of
Fact contained in the Final Order and Decision of the AL that are relevant to Plaintiffs’ CPW and NCSD
Petition for Judiclal Review.



2)

3)

4)

5)

6)

7)

B)

Plaintiffs’ current operations are authorized pursuant to0 NPDES permits.
CPW's permit for its Plum Island discharge was effective September 1,
1995 and expired on September 30, 2000. NCSD's permit was effective
August 1, 1995 and expired on July 31, 2000.

Plaintiffs submitted timely requests for renewal of these permits and, in
accordance with 24 5, C, Code Ann Regs. 61-9 122.6(a) (Supp. 2002), the
conditions of an expired permit continue in force until the effective date of
a new permit.

DHEC renewed permits to NCSD and CPW effective April 1, 2003,
Plaintiffs appealed these renewed permits before the ALC.

NCSD's renewed permit® includes monthly and weekly average limits for
flow.

CPW's renewed permit includes monthly and weekly average limits for
flow.

NCSD's renewed permit establishes UOD limits for March through October
that are approximately three times smaller than the UOD limits for
November, December, January, and February.

CPW's renewed permit establishes UOD fimits for March through October
that are approximately three times smaller than the UOD limits for

November, December, January, and February.

® The term “renewed perfnit” refers to the permit that was the subject of the underlying contested case
and is the subject of this action for Judiclal Review,

10



9)

10)

11)

12)

The Department set UOD limits in Plaintiffs’ permits based on its
interpretation of S. C. Code Sec. 48-1-83(A) and S. C. Code Ann. Regs.
61-68.D.4, referred to collectively as the ™1 Rule,” In order to implement
the .1 Rule, the Department developed a Total Maximum Daily Load
"TMDL” for dissolved oxygen “DO" in the Cooper River and Charleston
Harbor,

Plaintiffs demonstrated before the ALJ, through the collection and analysis
of 232,664 water quality samples collected between 1996 and 2000, that
the Cooper River and Charleston Harbor are not impaired for dissolved
oxygen during the months of October through March.®

DHEC applied the 0.1 Rule to Plaintiffs for purposes of calculating UOD
limits for the months of March, April, May, June, July, August, September,
and October.’® Based on the substantial evidence contained in the
administrative record, the Cooper River and Charleston Harbor are not
naturally low dissolved oxygen waterbodies in March, April, May and
October.

S. C. Code Sec. 48-1-83(A) and S. C. Code Regs. 61-68(D)(4), which are
referred to collectively as “the 0.1 Rule,” only apply when a waterbody

experiences naturally low dissolved oxygen levels.

? The Cooper River/Charlaston Harbor is classified as an SB stream in accordance with 25 S, C, Code Ann.
Regs. 61-69. SB waters are tidal saltwaters suitable for primary and secondary contact recreation,
crabbing, and fishing, except for harvesting shellfish, DHEC has established a standard for DO Jevels in
SB waters of 4 mg/! In 25 S. C. Code Ann. Regs. 61-68. A water body is impaired for DO if the level of
DO measured in a sample is {ess than 4 mg/l.

1% plaintiffs ara not challenging the UOD limits imposed for June, July, August, and September.

11



13)

14)

15)

16)

17)

There is substantial evidence in the administrative record that the UOD
limits applicable in November, December, January and February are
appropriate limits for March, April, May and October.

The amount of flow from a facility is subject to variability, completely out
of Plaintiffs’ control. The main source of variability is weather related
events,

Flow limits are pupitive to local government facilities because of the
potentlal for Plaintiffs to exceed their flow limits without exceeding any
substantive pollutant limits. (Final Order and Decision at 10-11, Finding
56.) Mareover, flow limits are not hecessary to protect water quality. (Id.
at 9, Finding 47.) Exceedances of flow limits constitute a violation of an
NPDES permit and subjects the permittee to the penalty provisions of the
Federal Water Pollution Control Act and SC Pollution Cantrol Act.

There is no express authority, either in the S. C. Pollution Control Act or
the Department's NPDES regulations, which identifies flow as a pollutant
and/or authorizes the Department to impose flow himits in Plaintiffs’
permits.

The Defendant lacks authority to impose flow limits in permits for facilities
other than overland spray facilities. See R.61-9 505.42(D)(1)(v). To the
extent the Department wishes to impose effluent limitations for fiow for
non-overland spray fadllities, it may only do so after an appropriate

change to its surface water discharge permitting regulation (R.61-9).
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Conclusions of Law

Based on the Findings of Fact and legal discussion set forth above, 1 conclude as

follows:

1.

Plaintiffs’ Petition for Judicial Review satisfies the requirements of S. C.
Code Sec, 1-23-380 and Plaintiffs have properly preserved each issue
raised at the hearing befora me for review.

The Board erred in remanding Plaintiffs’ permits béck to the Department’s
staff for purposes of calculating UOD loads for the months of March, April,
May, and October. There was substantial evidence to support the findings
and conclusions of the ALJ regarding tﬁe appropriate UOD limits for the
months in question, and there was no basis under S, C. Code Sec. 1-23-
610(D) for remand.

The Board erred in its interpretation of the 0.1 Rule. A plain reading of S.
C. Code Sec. 48-1-83(A) and S. C. Code Ann. Regs. 61-68.D.4
demonstrates that the 0.1 Rule should only be applied when dissolved
oxygen levels in a waterbody fall below the standard. Such error is
grounds for reversal of the Board's Order in accordance with S. C. Code
Sec. 1-23-380(A)(6)(a), (b), and (d).

The Board erred in determining that the 0.1 Rule should be applied to
Plaintiffs’ permits during the months of March, April, May, and October,

when the administrative record provides no evidence of impairment for
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DO during those months. Such arror is grounds for reversal of the Board's
Order in accordance with S, C, Code Sec. 1-23-380(A)(6)(e).

5. The Board erred in concluding that the Department has authority to
impose flow limits in NPDES permits. At present, the Department lacks
any express authority, either in statute or regulation, to impose flow
limits. The Department is required by statute, however, to adopt
regulations to implement its authority under the S. C. Pollution Control
Act. (Seg, S. C. Code Sec. 48-1-30.) The Board's conclusion that the
Department has authority to impose flow limits in NPDES permits without
first resorting to promulgating such authority is grounds for reversal in
accordance with S. C, Code Ser. 1-23-380(6)(a), (b), and (d).

6. While the Board ordered the removal flow limits from the Plaintiffs’
permits, those limits have not been removed and the issue of the Board's
authority to impose flow fimits is justiciable nevertheless because it is

capable of repetition,

It is, therefore, ORDERED:
That the Order of the Board of Health and Environmental Control, dated January
7, 2005, be, and it is hereby, REVERSED. The Final Order and Decision of the

Administrative Law Judge, dated September 23, 2003, is hereby reinstated.

[SIGNATURE BLOCK APPEARS ON FOLLOWING PAGE]
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——
Thomas L. Hughsten, Jr.

Circuit Court Judge

- (%) South Carolina

Dated: j‘.,&fg;aﬁ&f-—‘
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
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The Commissioners of Public Works,
City of Charleston; North Charleston
Sewer District,

Plaintiffs,
CERTIFICATE OF SERVICE

VS.

South Carolina Department of
Health and Environmental Control,

Defendant.

The undersigned, an employce of McNair Law Firm, P.A., hereby certifies that 1
have this 22" day of July, 2005, served the foregoing Order Granting Petition for
Judicial Review and Reversing Board's Order upon all parties and counsel of record by
hand-delivery a copy of the same at the address indicated below:

Evander Whitehead, Esquire
Qffice of General Counsel
SCDHEC-OCRM

1362 McMillan Ave., Suite 400
North Charlsston, SC 29405

July 22,2005
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yoar bas been adbed, along wika 30 day poricd te sabnit ke Kudy plan. A adidiisonal
refecence aoures is incladed for drafling e study plan. AR docamentalion asd seporting mu
Yo subinitied 10 both EFA and SCDILEC.

1 Diclogicul Fyvpluation:
On August 29, 2005, the EPA prepared o Riological Evabuation an fhe receiving water ol'the
P gvurce dmchumc and b wers immediately downmream af the Jisclsergs, This

evalustion reviewed the Redetally Hized endangered, threniensd, and propoasd spocies am
arulrcal halatar thet duday e T weithin thie srea That inighl be aMocted by thia poin acusea

ExHBITE



discharge. Forthis poirt source discharge, the evalualiion determined that there woold be “no
effect” on andmat or plant spedics Bted in this anex, The Riglogical Bvabuniion for this faclity
bt been placed in the administrativi record held by FPA Regian 4,

1. Public Comments.

The penmities provided fimeiy camments in A letter dated May 26, 2006, Brd 3 responis 10
cach summarize] coenment is provided below,

Contenei &1 {Tatsl $usp|.|:lded Eolds) THS petrmt linmls shaukl ba pae ot seeondury
treatmend o the Tast permit ispweone SCNHIEC srmed in requicing linils moss: stringes 12an
geboodary treatment, Tl is 6 fule that pravides that dischiorpes 13 biolsgically s
recetvigg waters be lomded o sxisticg loadings fo all polleiasms. Where o thés "holdiag the
Ting'" strategsy® Additionalky, there is o waker quality standard for TES and antibacksTiding,
doex net mpply s SCDHEC ecved in impasing a lomi mare stringent then secondary treatment.

-'.wmr Lhm at pmlma.nu be ka-p: " e:xlmmg1mda B, jemierr 1l a

pt;;mrh;l for she biclogical impairment, ar the siream ix dd&swd ﬁ'nm1h= 303{d]s fig, This
sirajegey i tn keepiog with 40 CFR Secidan F22,44(d 1 {1} whech lntes ikt a duschyige
canned cause of soncibuce o B water qualny violstton. Sisos the exact cause of the bialopgival
impairmend i unknewn, A pollutams will be beld 10 1heic existing boads and concentratises.
Thies strategy is Brther guilined in the stre’s “ Amidegradaiion [mplementaiicn foc Water
Gty Protection in Boutly Carolane Waters."

Cocnment 82 (Fecal Colifionn Daity Maiomm Limit): The daily max fecal eolifoom effiusnt
lienle lioubd incfude & 0% cxesedinse Allvatios s Saied ia vare waler gitiily slaodard
repulations, Furthermore, antibacksliding docs mot apply a5 Evre was prior permit esror.
nber s1ates have less stringent fecal colfarm requirements,

Response: 5C repolations for the application of qraterin Tor ibe darivetion of peemit «ffucn
Eminatians sisle ander Sexslan aE-68 B, 14.c.09).

“Tn peder by peokert recreaional uacs for o1l watere of ibe Staie, the stabed valwe off
2000100 mil Foe' Fecall colifams £hall he ussd g & maobly 3verage nuenber for
caleulatieyg pecenle ellhicm Kinitations amd the slated value ol 44100 ml for fecal
coliformn ghall he used = 2 daily mazinum number foc calcudMing pesmil efucn
Lmetmions.

Thix requirement is specifically written for deriving permil Timits.

The 10% sllowance i fousd under water qualiity standards for Freshwaters Section 51-5&
4. 10 e., which slales for fecal califrms



"o 1o Excoed & pooraettc mean of 2000000 ml, bassd ae fve corstoutive
et duing sy 390 day podsod; o sl meoce tham 100% of the ol samybes
tharing gy T0-diry parivod exieod A0 100 wd ™

Thet br an cbuens wiber quality standund which profects the wter bodies Som all fecal
colfeny sooiccs. 16 v besd poodessional madgmaent of the permil witer that Ehe fecal
cobdorm ponmas ents o widies m the drall poosmt will Srotect the soemn s altsd: raoe Ge
recpi ey fon derivieyg pormel bt

Thest, there fukd teter ko S0 ek revicus el siece 5 inard to ol cokixm
Since shere haa baen o error wed there s no olher ewscts presenied 1o seck backsSdng,
forther dixnmions of teckabwderg i mod relevant.

In pepaed 1o aihel Slate FaquitEmems, iher et Fidy hurve bl strinpeen mils, bl ol
permiis el b writosn eccording 1o their reapactive mate mandands.

Coteanan] 33 (Macrainvettebeate Teatmg): [t is cequestied that macroidnerbehrace 1aiting b
redluced to the fizsl and bast yoers of the pormid.

 Response, The recovigy wader hody it kespaored o oot meeting biolopiead criferia. The
macroimverishrata teeting will ba eoquersd &0 stipalneed in 1o Anel permic. Furbeomore, e
aime perlifontzun leor speciledly roquires yearly macrimverieheae 1esting.

4. e Crotilation

Hiwle Cortifinaivnn was faquested on My 4, 2006, A Siate Catification dated Juby 13, 2006,
ws rovived by EPA aod hoe been incarpotaced into the peenait s bt techmzm.

5 Pacmlt Eapdeatlen:

AL the roguest of the Soulh Ceroling Departesnt of Health and Enviroamental Camtrol, pemni
duration by been atartened o sequenpe permil expitstion with the Sle"s basis cycle:



MUNICIPAL FAC]LITY FACT SHEET

APPLICATION FOR
N ATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM
' PERMIT TO DISCHARGE TREATED WASTEWATER
TO WATERS OF THE UNITED STATES

Apphcatlon No.: SC0039853 _ o _Applrcatlon.Date: March"17'.,4 2004 |

- Permlt; Wnter Vlrgmra Buff

Co -_'i'-l ' Svnops1s of ADDhcatlon

('-1.) |

@)

BHE)

@)

- Publicly-owned treatment works (POTW)
- Standard Industnal Cla551f1cat10n Code 4952

Name and Address of Apphcant

'AEasley Comblned Ut111t1es

" P.O.Box 619

: "Easley, SC 29641

'_Fo'r:_ :

© Middle Branch WWTP

Intersection of Mlddle Branch and Country Road S- 4 94
2321 Old Pendleton Rd

_ Anderson County

: "Type of Facrhty

Munlclpal wastewater treatment plant

De51gn Capacrty of Faelhty ,
3, 50 MGD

Apphcant s Recervmg Water

M1ddle Branch to Brush Creek, whlch is hsted on the CWA Sectlon 303(d) list for

. fecal cohform and macromvertebrate commumty data.

Latitude:  34° 46' 53"N Longltude 82° 32 04"W
See Attachment A for a sketch showmg the locatlon of the drscharge

EXHIBI_T F
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6 Description of Waste“} ater Treatrnent Facilities

This is a municipal wastewater treatment plant designed. to treat domestic and
industrial wastewater. Influent passes through coarse bars; a comminutor and then
static screens. Final settling follows the biological treatment trains before ultra-

violet disinfection and discharge to Middle Branch Sludge is dewatered by belt
presses and then land applied: :

- (6) Descnpuon of Discharge (as reported in appl1cat1on)

Outfall Serial No. 001 - Sanitary Wastewater located more than 50 miles above a -
: dnnkmg water intake. ’

-Annual Average Daily Flow, MGD - 1.84
. Max1mum Daily Flow, MGD - 6 05

As reported in Easley s NPDES appl1cat1on pollutants which’ are momtored or - .
which are subject to effluent l1rmtat1ons are as follows '

Effluent .. o | Rep'orted Data
Characteristic Maximum Daily | Average Daily
Biochemical Oxygen Demand, 5- day, mg/l 36 o 173 -
Total Suspended Solids, mg/l o 08 - lsa
| Fecal Coliform, #/100 mI o s600 . |7
pH, Standard Units o odsg |80
-_Total Arnmoma N1trogen (as N), mg/l : ll.(l_ ' R 10
- Tota] N1trogen mg/l . ~ . 106 L : 100 B
Total Phosphorus,.mg/'l _ ' o 25 ' _ ' _ 23 |
fcopper,mgn . |000%4 | 0.0068
Nickelmgdl loss  |oam o




2. Proposed Effluent limitations

Serial 001 - Treated Sanitary Wastewater

' PROPOSED FINAL LIMITATIONS

Monthly

Daily Max.

Parameter Weekly
’ Average Average .
Flow (MGD) Report Report
Biochemical Oxygen Demand (BODy), | 21.0(613) | 30.0 (876)
' mg/l (Ibs/day) = ' . o
Total Suspended Solids (TSS) 21.0(613) 30.0 (876)
mg/1 (Ibs/day) L '
Ammonia Nitrogen (NH,-N), Mar-Oct C143@2) | . 2.0(58)
mg/1 (Ibs/day) o _
Ammonia Nitrogen (NH,-N), Nov-Feb [ - 1.86 (54) 2.6 (76)
mg/1 (Ibs/day) ' _ '
Dissolved Oxygen, mgfl shall not be
L - less than 5.0
|| pH, standard units (s.u.) 60 -8.5.
o | (range)
Fecal Coliform Bacteria, #/100 ml - 200 no more than
. _ 10% > 400
Total _RécoverabIe Copper, mg/l 014 | 018
Total Recoverable Nickel, mg/] 056 0.112
Chronic Whole Effluent Toxicity, IC,s > 100%
Total Phosphorus, mg/l (Ibs/day) Report(Report)
Total Nitrogen, mg/l (Ibs/day) Report(Report)
‘3. Basis for Final Effluent Limits and Permit Conditions '
Parameter:’ Flow, MGD
Proposed Condition: Monitor only .
Justification:. The requirement to monitor flow is consistent w1th the Clean Water Act
(CWA) § 308(a). :
- Parameter: _DissolVed Oxygen mg/l
Proposed Condition: Minimum of 5.0
Justification: The effluent limitation for dissolved oxygen (DO) is based on a waste load




. Parameter:
" .- Proposed Condition: -

. Justification:

4-

allocation prepared by South Carolina Department of Health and
Environmental . Control (SCDHEC) dated July-30, 2004, identifying the
minimum concentration allowable while protecting water quality.

The effluent limitations and monitoring requirements are consistent with
the previous NPDES permit and the anti-backsliding prov1s1ons of 40 CFR

~ Section 122.44(1).

BOD'5, mg/1 (lbs/day)
Influent: Monitor

-Effluent: 21.0 (613) monthly avg., 30 0 (876) weekly avg

. 85% removal

The requirernent to monitor the influent for BOD; consistent with the
CWA §308(a) and necessary to calculate the percent removal i the -

_effluent.

The effluent limitations for BOD; are based on a waste load allocation
dated July 30, 2004, identifying the max1murn concentratlon allowable
while protectlng water quahty :

The effluent 11rmtat10ns and m‘onltoring requirements are consistent with-
the previous NPDES permit and the anti- backshdmg prov1s1ons of 40 CFR

| § 122. 44(1)

"The min'i_rnu’m monthly average percent femoval is based on 40 CFR
- Section 133.102(a)(3) for secondary treatment. There is no provision in

~ the regulations to not include the 85% secondary treatment removal

requirement for POTWs. The regulations (40 CFR Section 133.105).only
allow reduced treatment percentages in certain circumstances. Easley has:

' not provided any information or data for our cons1derat10n in regard to the

Parameter:

Proposed Condition:

Justification:

Parameter:

. Proposed Condition:

Justification:

reduced treatment percentages

Ultimate Oxygen Demand (UOD); 1b/day
No Limit : .
It has been determined that the UOD limit is unnecessary as the mass

- limits for BOD; and ammonia will indirectly result in attainment of the-

UOD limit needed to protect the in-stream DO stanc_iard

TSS, mg/l (Ibs/day)

Influent: Monitor ' '
Effluent: 21.0 (613) monthly avg., 30.0 (876) weekly avg
85% removal .

The requlrement to monitor the 1nfluent for TSS is consistent w1th the
CWA § 308(a) and necessary to calculate the percent rernoval 1in the
effluent.




L "_"Parameter

-"Parar"'rieter:' '
- Proposed Condition:
.+ Justification:

- : Proposed Condition:

5-

The effluent limitations and monitoring r'equirementé are consistent with
the previous NPDES permit and the anti- backshdmg provrsrons of 40 CFR
Section 122 44(1)

The minimum monthly average percent removal is based on 40 CFR.
Section 133.102(b)(3) for secondary treatment. There is no provision n
the regulation to not include the 85% secondary treatment removal
requi'reme_nt_ required for POTWs. The regulations (40 CFR Section
133.105) only allow reduced treatment percentages in certain
circumstances. Easley has not provided any information or data for our
consideration in regard to the reduced treatment percentages.

pH, standard units (SU) -
6.0-8.5
The effluent hmltatlon range for pH was based. on the state water quality .

criteria found in Reg. 61 68 and is in accordance with 40 CFR Sectlon
122 44(d)

The effluent limitations and monitoring requirements are consistent with

the previous' NPDES permit and the anti-backsliding provisions-of 40 CFR

Section 122.44(1).

| . Ammonia - N]trogen mg/1 (1bs/day)

March through October: 1.43 (42) monthly avg., 2.0 (58) weekly avg.

. November ‘through February 1.86 (54) monthly avg., 2 6 (76) weekly

.'- ©avg.

Justification:

 Parameter: -

Proposed Condition:

Justification:

The effluent limitations for ammonia as nitrogen are based on a waste load
allocation dated July 30, 2004, 1dent1fy1ng the max1rnum concentratlon '

_allowable while protectmg water quahty

The effluent limitations and monitoring requirements are conéistent with
the previous NPDES permit and the anti- backshdmg provrsmns of- 40 CFR
Section 122. 44(1) :

Fecal Cohform Bactena #/100 ml .

200 (monthly average); no more than 10% of samples exceeding 400
(daily . max) :

The effluent limitations for fecal coliform are based on a waste load
allocation dated July 30, 2004, 1dent1fy1ng the maximum count allowable
while protecting water quallty

The. effluent limitations and monitoring requirements are necessary to
ensure that the effluent does not cause, or has the reasonable potential to
cause or contribute to, an exceedance of a Recreational Use Criteria, based
on Reg. 61-68, specifically Section E.14.c.(9), and are consistent with the
previous NPDES permit and the anti- backsliding provisions of 40 CFR
Section 122.44(1).



Parameter:

Proposed Condition:

Justification:

-Parameter:

Proposed Condition:

Justification:

L !
Parameter:

Proposed Condition:

Justification:

Parameter:

. Proposed Conditior;:

J ustification:

Total Residual Chlorine, mg/l o B '
No requirement '
Ultra-violet disinfection is now the method of disinfection. There is no

chlorine associated with this process.

Total Phosphorus, mg/l (1bs/day)

Report (Report) quarterly

The monitoring for Total Phosphorus is included based on best
professional judgement as allowed under 40 CFR-§ 122.43 and is

‘consistent with CWA § 308(a) in order to assess nutrient loading to water

bodies downstream of this discharge.

Total Nitrogen, mg/] (lbs/day)'

Report (Report) quarterly

The monitoring for Total Nitrogen is included based on best profess1onal
judgement as allowed under 40 CFR §122.43 and is consistent with.
CWA § 308(a) in order to assess nutrieént loading to water bodles

downstream of this discharge.

'Chronic Whole Effluent Toxicity (WET) .

IC,s > 100 %

- The CWA states in SCCthl’l 101(a)(3) that it is the national policy that the -

discharge of toxic pollutant in toxic amounts be prohibited. - The
September 30, 1999, current NPDES permit for this facility contains -
chronic WET limits using a reproductive sublethal endpoint. Based on'
available data from January 2002 to April 2005; this facility has failed the .
chronic whole effluent toxicity test 15 times out of a total of 40 tests using .

~ a Ceriodaphnia dubia (water flea) repfodu_ctive sublethal endpoint at the

in-stream waste concentration (IWC) of 100%. These failures are
adequate justification to require chronic WET limits in the permit.

Based on the above toxicity testing information, EPA has determined that

this facility continues to have reasonable potential (RP) to cause, or

- contribute to, excursions of South Carolina’s narrative water quahty

. critérion cited below (Rule 61-68.E.5.d):

“All ground waters and surface waters of the State shall at all
times, regardless of flow, be free from high temperature, toxic,
corrosive, or deleterious substances attributable to sewage,
industrial waste, or other waste in concentrations or combinations -
which interfere with classified water uses (except classified uses -
within mixing zones as described in this regulation), existing water
uses, or which.are harmful to human, animal, plant, or aquatic
life.” -
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Thus, chronic WET permit limits are authorized and reéquired by CWA §§
301(b)(1)(C) and 402(a)(1), as well as 40 C.F.R. Sections 122.44(d)(1)(1), -
(v), and (vii)(A), and 122.44(d)(5). Authority is also provided by SC
Rules 61.68.E.1, E4.a, E.5.c, E.5.d, and E.12.c.10. Because the current
permit contains chronic WET limits with a sublethal reproductive
endpoint and because RP is determined to still exist, CWA § 402(0) and

-~ 40 C.EF.R. Section 122.44(]) also provide authority for chronic WET limits
with a sublethal reproductive endpoint in the permit. '

In assessing RP for the facility’s discharge to cause, or contribute to,
excursions of SC’s narrative criteria cited above, EPA also accounted for:

1) existing controls on point sources by treatment of domestic and
industrial wastewater sewage through biological treatment,
physical treatment and ultraviolet disinfection. Use of rnultiple
“toxicity tests is representative of the monitored activity. There are
no other point source dischargers on Brushy Creek

2) variability of the efﬂuent through the 39 Cenodaphma tests
~ cited above and 15 chronic test failures demonstrating sublethal -
toxicity; '

3) species sensitivity because Ceriodaphnia is sensitive to.many
‘pollutants and the15 chronic tests cited above that showed
“sublethal toxicity at the IWC using this single test species exists.

Because use of multiple test spe01es with different sensitivities-can more
effectively characterize exposure to different pollutants and effluent
-variability, EPA believes the combined use of two test species to assess -
-impacts.on both reproduction and growth will better maintain and protect
South Carolina’s surface waters at all times from substances harmful to
aquatic life, as specified in Rule 61-68.E.5.d. EPA is thus requiring use
of Ceriodaphnia dubia and Pimephales promelas (fathead minnow) as
chronic WET test species through 40 CFR Section 136 test methods to
assess sublethal endpoints of reproduction and growth, respectively. Use
~ of these two chronic WET test species is consistent with past Regional
practice. Authority to require two.test species to assess chronic WET
sublethal endpoints is provided by CWA §§ 301(b)(1)(C), 308(a), and
- 402(a)(2), as well as 40 C.F.R. Sections 122.44(j)(1), (j)(4), and 122.48(a)
and (b). Use of two WET test species is also consistent with the
definitions of “aquatic toxicity test”, “biological monitoring”, “chronic”,
“propagation”, and “whole effluent toxicity” at SC Rule 61-68.B.9, B.19,
B.21, B:48, and B.61 , respectively, and with Rule 61-68.E.12.¢.10.
Authority to use 40 C.F.R. Part 136 chronic whole effluent toxicity testing
methods with sublethal endpoints to assess compliance with NPDES
permit limits is provided by 40 C.F.R. Section 122.41(j)(4) and SC Rule
61-68.E.15. Use of these methods was upheld by a December 10, 2004




Parameter:
Proposed Condition:
Justification:

~ Parameter:
Proposed Condition:
- Justification:

(.

3

decision of the D.C. Circuit U.S. Court of Appeals (case No. 96-1062). o

Acute Whole Effluent Tox101ty (WET) : o ;
No requirement '

Because the chronic WET monthly average hmlt at 100% is the most -
stringent condition possrble daily maximum acute limits would be

" redundant.

‘Total Recoverable Copper, mg/l

.014 mg/1 (monthly average); .018 mg/] (daily max1mum) Final ,
The previous permit contained a limit of .019 mg/l (monthly average) and -

- of .027 mg/1 (daily max). For the draft permit, the proposed daily effluent

limitations and monitoring requirements for Total Recoverable Copper are
based on an RP analysis of the PCS data identifying the maximum -
concentration allowable while protecting water quality. Additionally, a
water effects ratio study was performed in May 13, 2002, by the City’s
consultant which resulted in establishment of an adjusted criteria .
maximum concentration (CMC) of 5.9 ug/l and an adjusted criteria
chronic concentration (CCC) of44 ug/l. '

Potential effluent limits were deterrnmed based on the ad]usted CMC and
CCC values. Utilizing “Technical Guidance on Interpretation and

- Implementation of Aquatic life Metals Criteria,” October 1, 1993 .and a

.' ~ subsequent revision published in the Federal Register (60 FR 22229) on -

May 4, 1995, along with South Carolina Regulation 61-68 Attachment 1 _

" “Conversion Factors for Dissolved Metals” and Attachment 2 “Parameters

for Calculating Freshwater Dissolved Metals Criteria that are Hardness-
Dependent” produced the following step by step results.

Step 1: The followmg equatlons and constants. were used to-

' - calculate aquatic life metals limits based on the Federal
Register data. The water quality standards for copper were
adjusted using this approach in accordance with Regulation-
61-68.E.12.d(3) for evaluation of ambient water quality.

No allowance for mixing was calculated as a mixing zone
study concluded that mixing was not appropriate -
considering the hydraulics of the stream and the actual pipe
discharge location.

TSS = Effluent total Suspended Solids (TSS) concentration
in mg/] as determined from proposed monthly average -
perm1t 11m1ts =21 mg/l.

CF = Conversion factor = .96 for both CCC and CMC

 H =Hardness in mg/1 of CaCO,. ‘The effluent hardness is -
~ assumed to be 25 mg/l in the absence of actual effluent
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h average limit is needed for this diseharge

Parameter: : Hexavalent Chromium, Total Cadmium, Total Lead; mg/l
Proposed Condition: No Limit; No Monitoring :
Justification: The previous permit required momtormg and effluent limits for these |

" parameters. Evaluation of these test results showed no RP to cause or
contribute to water quality violations of these parameters. Thus, theréis
‘no justification to include a limit or teporting for these parameters. This
evaluation is contained in the RP analysis EXCEL spreadsheet prepared by
SCDHEC on May 16, 2005. . ' .

The permit conditions and limitations were taken from the following sources:

“The previous NPDES permit dated May.30, 2001
-Desktop modeling performed by SCDHEC onJ uly 30, 2004

- . -The Clean Water Act (CWA).
-Title 40 CFR § 133.102. : :
-Mixing zone modeling information and data provided by the City through its consultant
transmitted by cover letter dated July 22, 2005
-Chronic reasonable potential spreadsheet dated May 16, 2005 as prepared by SCDHEC
-Acute reasonable potential spreadsheet dated May 16, 2005, as prepared by SCDHEC
-Draft permit and fact sheet prepared by SCDI—IEC
-SC Reg. 61-68 (June 25, 2004) -
-Recalculation Procedure prepared for Copper and t0x1c1ty identification evaluation as o
transmitted to EPA from Easley by cover letter dated 7/22/05 :

Except where otherwise stated, the momtormg requirements required in Part I of the permit were o
‘based on the Best Professmnal Judgement (BPJ) of the permit writer: '

The perrnit conditions prohibiting floating solids and visible foam in other than trace amounts
and prohibiting a visible sheen are consistent with the previous NPDES permit and the anti-
" backsliding prov1s1ons of 40 CFR § 122. 44(1)

The sludge morutormg and reporting provisions in this permit conform with the requlrements of
Section 405 of the Water Quality Act Amendments of 1987. The permittee shall ensure that the -
sludge generated at this facility will be managed in accordance with use and disposal practices

consistent with the requirements of 40 CFR Part 503 and Part 258. The monitoring and reporting
" requirements in these regulations have been incorporated into this permit by reference.

The pre'treatrrient program requirements are in compliance with 40 CFR Part 403.

The permit requires a macroinvertebrate study to assess the biological health of the recei\}ing
stream under the authority of CWA § 308(a). This study 18 required to assure that there are no
‘adverse impacts on the biological community of the receiving water attributable to this d1scharge

- This study is also needed as the receiving stream is on the 303(d) list for biological impacts.

Consideration was given to the location of dtinking water intakes. There was no downstream
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“intake located upstream or within 50 miles downstream. Therefore, notification to a water
~ supply authority of spills, upsets or bypasses of the wastewater facility is not required by the

perm1t
~ Requested Variances or Alternatives to Required Standards
None.
5. Effective Date of Proposed Effluent Limits and Compliance Schedule
-~ The permittee shall achieve compliance with all effluent limitations other than total
~ recoverable copper at the time of permit effective date.
: .‘ * The permittee shall achieve eompliance with the final co’pper effluent limitations -
" specified for this discharge in accordance with the following schedule:.
First REPOIt Of PrOZIESS. ucueucrereesteerereivenenracsmressesnenncrenes January 31, 2007
S Second Report of Progress........cccceververeecnee. ereeeeee s July 31,2007 .
~ Third Report of Progress........... reeereeseeersessenesneenneeeeeeeanuary 31, 2008
e - - Attain Compliance with Final Permit Limits.......cc...... March 1, 2008
'. 6. State Cetification Requirements :
" State Certification of the proposed permit will be deemed waived.if not prov1ded within
60 day_s of EPA’s request, per 40 CF.R Section 124. 53(c)3).
Discussion of Prev1ous NPDES Permit Conditions

‘The NPDES permit (1ssued May 30, 2001, effective July 1, 2001 and explred on

September 30, 2004) contamed the following perm1t condltlons

Parameters ; Discharge Limitations
Monthly Avg.” W‘eekly Avg.
|| Flow, MGD 350 375
|| Biochemical Oxygen Demand 5-day 21.0(613.0) 30.0 .(8.75.7)
' ‘(BOD ), mg/l (Ibs/day) | ' _
Total Suspended Sohds (TSS), mg/l 21.0 (613.0) 30.0 (875.7) '
(Ibs/day) S

% Removal, TSS | 85

Dissolved Oxygen ‘mg/] 5.0 as a minimum
Ammoma Nitrogen (NH,-N), mg/l (lbs/day) :'1.43_ 41.7) ‘2‘.00 (58.4) . :
Summe_r March-October ' -
Ammonia Nitrogen (NH,-N), mg/l (Ibs/day) | 1.86 (54.3) 2.60 (75.9)
Winter: November - February o o
Total Phosphorus, mg/1 (Ib/day) Report (Report) . | Report (Report)
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¢ prott” ATLANTA, GEORGIA 30303-8950

MAR 2 0 2006
March 16, 2006

Mz, Joel D. Ledbetter, P.E., General Manager ' EASLEY COMBINED Um-mES

Easley Combined Utilities
P.O. Box 619
Easley, South Carolina 29641-0619

Re: Easley, SC - Middle Branch WWTP, NPDES Permit #SCD039853

Dear Mr. Ledbetter:

We have received your comments in regard to the draft permit for the above-referenced
permit. The following responds to each of your paraphrased comments or questions:

1. COMMENT: Why is an Ultimate Oxygen Demand (UOD) ijt'hecéssaryq If the UOD lihmit o
cannot be removed, then Easley Combined Utilities (ECU) requests that the 5-day Blochcmlcal
Oxygen Demand (BOD.) and ammonia limits be raised for flows less than 3.5 MGD '

RESPONSE: Since the UOD limit was in the previous permit, antibacksliding provisions
found under 40 CFR Section 122.44(1) do not allow for this limit to be eliminated. - BOD, and
amirmonia limifs were also in the last permit at the same concentrations as stipulated in the draft
permit. Thus, again, antibacksliding would prevent a relaxation of these concentrations.
Furthermore, since the model run is concentration-based and the stream is effluent-dominated,
any change in input values of the model would change the output. For instance, if the discharge
_flow is decreased, then the velocity of the stream is decreased possibly resulting in more stringent
effluent values for BOD, and ammonia. Additionally, since the stream is on the 303(d) list of
impaired water bodies for biology and the exact cause of the biological impairment is unknown,
all pollutants were held to current Joads and concentrations for both the previous permit issuance
and this reissuance. Furthermore, BOD;and ammonia concentrations cannot be increased us the
discharge cannot cause or contribute to violations of water quality standards as per 40 CFR
Section 122.44(d)(1)(1). No change made to the permil.

2. COMMENT: Why are Total Suspended Solids (TSS) limits more stringent than secondary?

RESPONSE: The TSS concentration limits of 21 mg/l (monthly) and 30 mg/] (weekly) were
placed in the last permit issuance because pollutants were held to current loadings as the-
discharge flow was increased to a 303(d) listed stream. NPDES regulation found under 40 CFR
Section 122.44(d)(1)(i) requires limits that will not cause or contribute to water quality
violations: “Holding the line™ was accomplished by limiting the concentration of TSS to 21
mg/! and not increasing the mass loading. Since the water body 1s still on the 303(d) list, the “no
increase” strategy still applies. Furthermore, since the facility has been achieving the 21 mg/l
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TSS limit, antibacksliding would apply, and no increase in mass or concentration of the pollutant
is allowed. No change made to the permit.

3. COMMENT: South Carolina regulations state the following;

In order to protect recreational uses for all waters of the State, the stated value of 200/100
ml for fecal coliform shall be used as a monthly average number for calculating permit

 effluent limitations and the stated value of 400/100 ml for fecal coliform shall be'issued
as a daily maximum number for calculating permit effluent limitations.

Two years ago DHEC proposed to remove the word “calculating” from the implementation
provision. However, DHEC decided to retain the provision and cxplained that in so doing they
could apply the 10% provision in the fecal standard (no more than 10% of the monthly samples
can exceed 400). EPA should either (1) add a footnote to the 400 limits specifying that “no mnre
than 10% of the monthly samples may exceed 400" or (2) calculate an appropriate daily .
maximum limit that reflects that the standard allows 10% of thc sample to cxceed 400.

Itis quuested that momtormg frequency for this parameter t be T8 _uced from 5 txrncs pcr wcc}\ to o |

4 times per week, as is currently permiitted. This would be a si gmﬁcant COSt savings,

* RESPONSE: A footnote will be added to the 400 limit stating “no more than 10% of all of

the samples taken during a month may exceed 400 counts/100ml.” Monitoring frequency will be
reduced to 4 times per week.

4, COMMENT: Can phosphorus and nitrogen monitoring be reduced to quarter]y sampling?
RESPONSE: Phosphorus and nitrogen monitoring will be reduced to quarterly sampling.

5. COMMENT: Could a reopener clause be added 1o allow further study of copper hrmts based |
on a Water Effects Ratio (WER) study or hardness recalculation study?

RESPONSE: 40 CFR Section 122.62 allows an applicant to request a modification based on
additional information which might allow a different effluent limit. A reopener clause for the

permit applicant is unnecessary as the citation above indicates that a modification rcqucst is
always available. No change made (o the permit.

+ 6. COMMENT: Itis rcquested that a compliance schedule for nickel be included in the permit.

RESPONSE Permit Comphance System (PCS) data decated that there was only one
exceedance of the proposed limit which occurred two years ago. That is not adequate
justification for 2 compliance schedule. With proper operation and maintenance of the plant, the
nickel limit should be met. Additionally, inclusion of a compliance schedule is a discretionary
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action under 40 CFR Section 122.47(a) as the citation reads . . . the permil may (emphasis
added), when appropriate, specify a schedule of compliance.” No change made to the permit.

7. COMMENT: Footnote correction is needcd.l

RESPONSE: Correction will be made.

8. COMMENT: It is requested that overflow identification and reporting be removed from the
permit, especially in regard to overflows that do not reach the waters of the U.S.

RESPONSE: Proper operation and maintenance of the permitted facility is required under 40

- CFR Section 122.41(e). This citation requires that “the permittee shall at all times preperly

operate and maintain all facilities and systems of treatment and control (and related

appurtenances) which are installed or used by the permittee to achieve compliance with the

conditions of this permit.” An overflow of sewage is an indicator that proper operation and

maintenance of the collection system (appurtenances) is not being achieved. Also, discharging to
. a water body without an NPDES permit is not allowable. Since the NPDES program is based on
a self-monitoring approach, the applicant is responsible for monitoring of these overflows and
reporting those that reach waters of the U.S. directly or those that reach a storm sewer)Records
of overflows that do not reach surface waters or a storm sewer must be kept; however, reportmg
of these events is not necessary. No change made to the penmt

9. COMMENT: In order 1o assess all of the options available to meet the copper limits, a
schedule of compliance equal to the permit term is requested.

RESPONSE: If ECU wishes to pursue a Jonger schedule of compliance for copper, then a
detailed timeline of activities with dates needs to be provided to EPA. -Furthermore, this
schedule should provide for concurrent activities such as a mixed stream hardness recalculation
study, a WER, and reevaluation of the pretreatment program as compliance with effluent limits is

‘required as expeditiously as possible according to 40 CFR Section 122.47(1).

10. COMMENT: ECU requests a 36-month schedule of compliance for WET limits since an
additional species is required for testing and the calculation methodology is changed:

RESPONSE: Al compliance schedules are discretionary actions under 40 CFR'Se,ctio_n
122.47(a). A compliance schedule has not been justitied for the WET testing requirements. No
-change made to the permit.

11. COMMENT: ECU requests a variance for reporting of bypasses of the static screens and

anoxic basins during periods of heavy rainfall and rcsu]tmg I/I. The bypass has no effect on the
plant’s ability to meet the effluent hmlts
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RESPONSE: Regulations found under 40 CFR Section 122.41(m)(4) prohibit. bypasses.
Violations of this requirement must be reported to the permitting authaority as per 40 CFR Section
122.410)(7). There is no exception allowed for this requirement. No charnge made to the permit.

12, COMMENT: Please change the flow measurement requirement from “within an accuracy of

less than +/- 10 percent” to “not greater than10 percent™ to be in accordance with State
regnlations. :

RESPONSE. The change will be made to reflect “not greater than 10 percent.”

13. COMMENT: It is requested that monitoring results be sent only to EPA andnot also to
SCDHEC. This is requested since EPA is the permitting authority.

RESPONSE: SCDHEC will be the permitting authority after the permit expires. The
monitoring data will be useful when it is fime to reissue the permit. No change .made to the
permit.

14. COMJVIENT: Lan gua'ge favorable fo the p_crmjttee is requested fora reopener.::-cla-use. '

RESPONSE: The language p10v1dcd on page ]II lis mcluded in the perrmt to acknowledge
that EPA could reopen the permit and modify it, as necessary, should changes occur or more
information becomes available. As stated previously in the response tp comment #5, 40 CFR
Scction 122.62 allows the permittee an opportunity at any time to request a permit modification
based on new data or for other reasons. No change made to the permit,

'15. COMMENT: What is EPA’s legal authority to require a macroinvertebrate assessment? Is
" this an annual requirement and what would trigger a second assessment in the January-March
. time frame? Please remove this requirement from the permit.

RESPONSE: Results from these assessments will aid in determining whether this discharge
is complying with: a) South Carolina’s narrative criterion at Rule 61-68.E.5.c:

“All ground waters and surface waters of the State shall at all times, regardless of flow,
be free from sewage, industrial, or other waste which produces taste or.odor or change the
existing color or physical, chemical, or biological conditions in the 1eceiving waters or

- aquifers to such a degree as to create a nuisance, or interfere with classified water uses

(except classified uses within mixing zones as described in this regulation) or existing
water uses.”;

b) SC Rules 61-68.C.3 and 7, regarding protection of all uses and existing and classified uscs of
downstream waters; and
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¢) SC Rule 61-68.F.1.c., “the objcctive of maintaining and improving all surface waters to a
level that provides for the survival and propagation of a balanced indigenous aquatic
community.” The required assessment is consistent with the definitions of “biological
assessment” and “biological monitoring” at SC Rules 61-68.B.17 and 19, respectively.

“Results from the assessments will indicate compliance with water quality standards and
document water quality trends. Authority for such monitoring is also provided by CWA §§
308(z) and 402(a)(2), 40 C.F.R. Sections 122:43 and 122.48(a), as well as SC Rules 61-68.E.1,
4.a,17.b, and F.1.d.. It is the best professional judgment (BPJ) of the permit writer that
conducting one assessment/year during critical low flow conditions may be sufficient Lo assess
compliance with the SC Rules cited ahove. However, that low flow study will be reviewed to -
determine if additional biological studies are warranted, such as during the January-March time
frame.

16. COMMENTY: The permit requires the permittee to not allow the discharge of “prohibited
discharges.” 40 CFR Scction 403.5 imposes this requirement on the nser. Please share the
citation requiring this or change the permit. Additionally, if a midnight dumper d1scharges into
the sewer system then we would be in violation of our permit according to the permit, as written.
_This is not appropriate and offensive..

RESPONSE: The permit language goes further to specify that it is an industrial user who the
" permittee is supposed to disallow such activity from, which is commensurate with 40 CFR
Section 403.5. The permitiee is obligated, by receipt of this permit and obtaining an approved
pretreatment program, to control its users and not allow those items prohibited by this section.
Furthermore, 40 CFR Section 403.5 stipulates that the permittee with an approved pretreatmert
has jurisdiction over its users and not allowing prohibited discharges is one of its jurisdictional
responsibilities. Additionally, through 40 CER Sections 403.5(c) and 403.8(f) a Publicly Owned
Treatment Works (POTW) with an approved program is requircd to establish procedures
disallowing such activity, ensuring compliance with all pretreatment requirements mcludmg the
general and specific pretreatment standards in 40 CFR Section 403.5.

In regard to the midnight dumper scenario, midnight dumpers are lcgiﬂly considered users
because they discharge indirectly to the POTW, but they are unregulated parties conducting
criminal activity. Expectation in that case would be that the POTW would take enforccment
under its procedures pursuant to 40 CFR Section 403.8(f)(5). By laking action, they would not
be “allowing such discharge.” No change rnade to the permit.

17. COMMENT: POTW program requircments and reporting is undue and over burdensome
and ask that this section be removed from the permit. '

RESPONSE: This information is necessary to monilor program compliance, and it is
information that the POTW should be monitoring for its own day-to-day operation of the
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program. No change made to the permit.

18. COMMENT: The permit requires in its pretreatment program a headworks analysis. An

existing pretreatment program is already in effect and well documented and items iii and iv on
page I11-4, item 3 are an unnecessary duplication of effort.

- RESPONSE: 40 CFR Section 122.44(j)(2)(ii) requires a Jocal limits evaluation with each permit
-cycle. A headworks analysis and industrial user survey are necessary elements for that '
evaluation. No change made to the permit. :

'19. COMMENT: Additional time is needed to run a follow-up WET test after a routine test has

failed. We request 14 days from the time we reccive the failure results of the routine test to
comumence the follow-up test.

RESPONSE: The additional 14 days will be incorporatcd into the permit.

20. COMMENT: The copper limits are being challenged due to the use of 2 TSS concentration
of 21 mg/l which is an error. The appropriate concentration is 30 mg/l. Additionally, a WER
was not performed for this parameter, but rather a recalculation at a hardness concentration of 25
mg/l was performed. A reopener istequested so that 2 WER and a recalculation with actual
hardness data can be performed and the results applied to the permit.

RESPONSE: As discussed in the response to commient #2, the TSS limit of 21 mg/] is
appropriate and will not be changed. Furthermore, the actual discharge concentration of
approximately 3 - 5 mg/l TSS could very well be used in the copper limits calculation rather than

the permitted TSS concentration of 21 mg/l.. The lower TSS value would g1ve a much more
stringent copper effluent limit.

The ']anguage in the fact sheet wil],be changed to reflect a recalculation study rather than a WER.
- A reopener is not necessary as discussed in the response to comment #5.

21. COMMENT: The nickel limits are being challenged due to the use of a TSS concentration
-of 21 mg/l which s in error. The appropriate concentration is 30 mg/l. In addition, ECU

requests a reopener in the permit to incorporate results of 2 WER, reexamination of past testing .
- data, and recalculation with actual hardness data,

RESPONSE: As discussed in the response to comment #2, the TSS limit of 21 mg/l is
appropriate and will not be changed. Furthermore, the actual discharge concentration of

" approximately 3 - 5 mg/l TSS could very well be used in the nickel limits calculation rather than
the permitted TSS concentration of 21 mg/1. The lower TSS value would give a much more
stringent nickel effluent limit, No change made to the permit.
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In summary, the only feedback needed from ECU is in regard to comment #9. If you
wish to provide a justified compliance schedule, please do so by April 7, 2006. If we do not
receive a justified compliance schedule, we will include an 18-month compliance schedule for
copper and continue with the issuance of this permit. The next step is to proceed with a public
notice of the draft permit and receive comments during the 30-day period.

If you have any questions concemihg this lctter, please contact me at the above address,
or by calling (404) 562-9262 or through e-mail at buff.virginia@epa.gov.

Sincerely,

Virginia Buff, Environmental Engineer

NPDES & Biosolids Permits Section

Permits, Grants, and Technical Assistance
Branch. _

Water Management Division -

cc: SCDHEC
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April 6, 2006

By Fax .

Ms. Virginia Buff

Environmental Engineer

Water Management Division

US Environmental Protection Agency
Atlanta Federal Center

61 Forsyth Street

Atlanta, Georgia 30303-8960

Re:  Easley, SC - Middle Branch WWTP
NPDES Permit Number SC0039853

_Dear Ms. Buff:

T am writing in response to your March 16 and March 30 letters responding to our initial comments-
on EPA’s draft permit for our Middle Branch facility. :

We offer the following responses to your comments for your consideration as you prepare a final
draft for public comment. We are available to participate in a conference call if you think that
would help to facilitate a resolution of our concerns.

UOD Limit

We are concerned that EPA has not fully considered the basis for the proposed UOD limits.
Moreover, we are disappointed with EPA’s preliminary assertion of the concept of antibacksliding,

The UOD limit is prescribed as 2 monthly loading limit of 1110 pounds per month. See page I-1.
Page 1-3, paragraph 5 explains that this limit is the sum of the loadings for BOD and ammionia
nitrogen. The BOD and ammonia nitrogen monthly loadings are 613 pounds (BOD) and either 42

* (summer) or 54 (winter) for ammonia nitrogen. These loads total less than 700 pounds. Thus, if
the UOD limit is correct, we fail to see why the underlying BOD and ammonia loadings are not .
increased to equal the same 1110 pounds.

Because UOD is simply the sum of BOD and ammonia nitrogen loadings, we ask that EPA remove
the separate load limits for BOD and ammonia nitrogen. They are duplicative of the UOD limit.

P.O.Box 619 o Easley, South Carolina 29641 0619 o Phone (864) 859-4013 o Fax (864) 855-8102
W, easleyutilities.com

ExHmBIiTH
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If EPA decides to keep the BOD and ammonia nitrogen mass limits over our objection, EPA should
do two things: First, increase them to the allowable mass loadings for BOD/NH3 to the full 1110
pounds of UOD. Second, remove the UOD limit because it is simply duplicative. There is no basis
for EPA to impose duplicative liability. UOD is not a pollutant parameter that is regulated under
the State or federal secondary treatment or water quality standards regulations.

EPA has preliminarily asserted that antibacksliding prevents the removal of the UOD limits.
Because the BOD/NH3 and UOD limits are duplicative, antibacksliding is not implicated if we
remove either the BOD/NH3 limits or the UOD limit. We don’t see how antibacksliding can be
implicated as long as EPA does not authorize more than 1110 pounds of UOD in this permit. We
are not asking for any more than 1110. We are simply arguing over not imposing the 1110 on us
twice (via BOD/NH3 AND UOD limits). Even if antibacksliding did apply, we believe several
exceptions to the rule are available to allow the removal of the UOD limit. The most obvious is
error by the prior permit writer because there is neither a need nor basis for the UOD limits. If we
are correct and EPA’s initial response was based on a preliminary assertion of antibacksliding, we
ask that you reconsider our argument in light of the fact that the UOD limit is duplicative and given
the available exceptions within the antibacksliding rule.

Total Suspended Solids

During our last permit renewal, DHEC capped our loadings because our receiving water is impaired
for benthics. We believe that was in error. We are not aware of any rule that provides that
discharges to impaired waters are capped for all pollutants until the impairment is resolved by a
TMDL. '

Where is the “holding the line” and “no increase strategy” written? Is this an EPA rule? Is EPA
applying this rule across all of Region IV?

In this case, there is no water quality standard for TSS. TSS is clearly not related to any stream

impairment. There is simply no basis to impose a TSS limit more stringent than secondary
treatment requirements. Antibacksliding does not apply. DHEC made an error in imposing,
. without authority to do so, a limit more stringent than secondary treatment levels — based upon the
so called ad hoc “holding the line” rule. Antibacksliding should never be implicated for TSS
becaude there is no basis in South Carolina or federal law to impose effluent limits more stringent
than secondary treatment levels. Any limits such as ours are a mistake and even if antibacksliding
were implicated, there are available exceptions such as prior permit writer mistakes.

We understand that the Clean Water Act only applies the antibacksliding prohibition in one
circumstance relating te technology-based limits. That section provides that a technology-based
limit may not be relaxed based upon a subsequently promulgated effluent limitation guideline.
That is the only antibacksliding prohibition relevant to technology-based limits. That prohibition
(and thereby, the antibacksliding rule) is clearly not applicable here. If EPA disagrees with this,
please tell us specifically (1) why the antibacksliding rule applies and (2) why none of the
exceptions apply. '
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' Fecal Coliform Daily Maximum Limit

We were very disappoihted to get EPA’s March 28 letter reversing the eatlier decmon to apply the
10% provision to our daily maximum fecal coliform limit.

Again, this letter constitutes the most superficial of analyses of a very complex antibacksliding rule.

The letter completely and unfairly ignores the proper application of the rule and the many available
exceptions.

The fecal coliform limit in the permit is a technology-based limit (it is the same in every permit in
South Carolina discharging to SA/SB waters). As explained above for TSS, we understand that the
Clean Water Act only prohibits relaxing technology-based limits in one circumstance — where the

relaxation is based upon a subsequently promulgated effluent limit guideline. Because that is not
the case here, the rule simply does not apply.-

Even if the rule applies, there are several available exceptions that allow the addition of the 10%
footnote. First, prior permit writer error. There was no basis in law for the prior permit writer to
impose a more stringent limit than provided in the law (which ex:pressly allows the 10% provision).
The fact that we have done better than the law requires for years is no reason to punish us. We
intend to continue o operate our facility to the best of our ability but see no reason why we should
suffer violations — even infrequently — because a permit writer at some point imposed an
inappropriately stringent limit in a prior permit.

Also, we are told that there is an exception where a permittee has been unable to meet the limit in
question. EPA has asserted that our one exceedance of the fecal limit does not qualify for this
exception. We are unaware of any such limitation on the applicability of this exception. What is
the basis for EPA’s assertion that one violation is not enough? We do not see in EPA’s rule any
minimum number of exceedances that must accrue before this exception -would apply. If one
violation is not enough, then how many does it take and where is this writfen down?

- Moreover, while we have had one exceedance, EPA’s reasonable potential calculations show that
our effluent is expected to exceed the 400 from time-to-time. This is an additional basis for the
application of this exception.

The bottom line is that antibacksliding does not apply because EPA is implementing the very same
State Water Quality Standard by simply expressing it more accurately in accordance with the

State’s water quality standards regulation. Even if the rule applies, we believe there are clear’
~ exceptions that apply to allow the addition of the 10% provision to our- daily maximum limit. -
Moreover, antidegradation is no obstacle because with the addition of the footnote, we will continue
to fully comply with water quality standards at the end-of-pipe.

Significantly, we are told that EPA Region IV has approved much less stringent applications of the
fecal coliform standard in all other Region IV states as compared to South Carolina. In most states,
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we hear there is only a monthly average requirement (others have monthly weekly, such as
Kentucky). You can imagine our frustration in being held to a nmch more strin gent limit than EPA
has routinely approved for hundreds of other local governments throughout the region.

Finally, if EPA won’t add the footnote for the 10% provisions, we ask that EPA actually apply the
South Carolina fecal implementation standard, which specifies that the value of 400 should be used
for “calculating” the daily maximum number. Clearly, under this approach, the daily maximum

should be a number higher than 400 as an indirect way of applying the benefit of the 10 percent
provision.

Compliance Schedule for Nickel

We were very disappointed that EPA rejected our request for a compliance schedule for Nickel.
We are told that compliance schedules are routinely granted to other communities when new or
more stringent limits are applied. Otherwise, we risk non-compliance before we have had a fair
chance to adjust our operation and/or facilities to meet new or more stringent limits,

Notably, EPA has concluded that we have reasonable potential to exceed the limit and we have had
at least one result in the last two years that exceeds the proposed limit. Because we sample one per

month, a single exceedance would equal 30 days of noncompliance with potential statutory
penalties of over $1 million.

We believe a compliance schedule in these circumstances is both necessary and warranted. The
following outlines the major milestones for our proposed 36 month compliance schedule:

6 months Additional sampling of effluent and performance of recalculation and/or
Water Effects Ratio to determine site specific limits. This will include
splitting samples with separate labs to insure accuracy of lab tests.

* 6 months Investigate sources of nickel on our system and evaluation of possible
mitigation efforts.
6 months Depending on the results of the above, perform further site specific testing,
" per EPA technical guidelines, to increase site specific limits,
18 months Design and construction of additional treatment process for nickel removal if
needed.

Finally, we were mystified at the Agencies staterent that “With proper operation and maintenance
of the plant, the nickel limit should be met.” The necessary implication here is that the high value
in our existing data set was atiributable to improper operation and maintenance, rather than
expected effluent variability. We would like to see EPA’s specific written basis for attributing the
nicke] result in question to improper operation.
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There are two sides to this coin. If EPA intends to discount this high value as being due to
operational error, then it should be excluded from the reasonable potential analysis. EPA can’t
have it both ways: rely on the data to trigger reasonable potential and a limit but then ignore it
when we request a compliance schedule. We feel strongly that we need a compliance schedule to
avoid the risk of immediate noncompliance due to effluent variability predicted by EPA’s

reasonable potential analysis (not operator error).

We ask that EPA reconsider our request for a compliance schedule.

Copper Compliance Schedule

The following is our proposed compliance schedule for copper. We believe 36 months is necessary
for us to implement several potential solutions to allow us to comply with the proposed coppet
limits. Our schedule assumes timely regulatory reviews and approvals for the proposed activities:

" 6 months Perform Water Effects Ratio for site specific limits.

6 months Evaluate potential sources of copper in the system, including drinking water,
and investigate potential mitigation options.

6 months Depending on the results of the above, perform further site specific testing,
per EPA technical guidelines, to increase site specific limits.
18 months ~ Design and construction of additional treatment process for copper removal if
: needed.

WET Schedule of Compliance

We ask that EPA reconsider our request for a compliance schedule before the new WET limit kicks
in. WET compliance has been a major problem across South Carolina due to (1) variability in WET
test methods, (2) certain characteristics of South Carolina ambient waters and (3) the use of non-
native test species. - '

Ironically, issues over WET triggered EPA’s involvc'mcntl is 1ssuing this permit.

We think a modest one year compliance schedule is necessary and appropriate to allow us time to
understand the new method and how the new species will react to our effluent. Again, EPA must
believe we have the reasonable potential to demonstrate toxicity or the new species/method would
not have been imposed. We think it is then fair that we get at least a modest compliance schedule.
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Macroinverfebrate Testing

We fail to understand why we must conduct macroinverebrate testing when we have both pollutant
specific and WET limits in our permit. We would like the macroinvertebrate testing removed or at
least reduced in frequency to one time during the first and fourth years of the permit. This will

provide EPA. with an initial assessment in. year one of the permit as well as in year four that can be
considered during permit renewal.

We think this is a reasonable approach, especially given the lack of any impact shown by our

- historical macroinvertebrate testing and the fact that this testing costs approximately $1800 per
event. ' '

Prohibited Discharges

" We remain concerned about the prohibited discharge language. We are willing to ensure that our

~ sewer use ordinance prohibits such discharges. If this is what EPA means by the requirement that
we are “required to establish procedures disallowing such activity”, that is fine. However, to the
extent the permit requires us to do more, we think it is inconsistent with EPA’s regulations and ask
that the language be removed, Alteratively, the language should be changed to make clear all we
have to do is to prohibit such dlscharges in our sewer use ordinance.

Thank you for considering these comments. Please let me know if you have any questions or
should you require additional information. '

Al L

Joel D: Ledbetter
General Manager
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By Fax

Ms. Virginia Buff

Environmental Engineer

Water Management Division

US Environmental Protection Agency
Atlanta Federal Center

61 Forsyth Street

Atlanta, Georgia 30303-8960

Re:  Easley, SC — Middle Branch WWTP
NPDES Permit Number SC0039853

Dear Ms. Buff:

I am writing in response to your May 1 notice providing a formal draft of our Middle Branch
facility permit for public comment.

At the outset, we appreciate EPA’s consideration of our issues and concerns. We offer the
following responses to your comments for your consideration as you prepare a final draft for public
comment. We are available to participate in a conference call if you think that would help to
facilitate a resolution of our concerns.

Total Suspended Solids

Easley Combined Utilities is requesting TSS permit limits to be set at secondary treatment levels of
30 mg/l monthly average and 45 mg/l daily maximum. During our last permit renewal, DHEC
capped our loadings because our receiving water is impaired for benthics. We believe that was in
etror. We are not aware of any rule that provides that discharges to impaired waters are capped for
all pollutants until the impairment is resolved by a TMDL.

Where is the “holding the line” and “no increase strategy” written? Is this an EPA rule? Is EPA
applying this rule across all of Region IV?

In this case, there is no water quality standard for TSS. TSS is clearly not related to any stream
impairment. There is simply no basis to impose a TSS limit more stringent than secondary

P.O. Box 619 e Easley, South Carolina 20641-0619 » Phone (864) 859-4013 « Fax (864) 644-8156
www .easleyutilities.com
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treatment requirements.  Antibacksliding does not apply. DHEC made an error in imposing,
without authority to do so, a limit more stringent than secondary treatment levels — based upon the
so called ad hoc “holding the line” rule. Antibacksliding should never be implicated for TSS
because there is no basis in South Carolina or federal law to impose effluent limits more stringent
than secondary treatment levels. Any limits such as ours are a mistake and even if antibacksliding
were implicated, there are available exceptions such as prior permit writer mistakes.

We understand that the Clean Water Act only applies the antibacksliding prohibition in one
circumstance relating to technology-based limits. That section provides that a technology-based
limit may not be relaxed based upon a subsequently promulgated effluent limitation guideline.
That is the only antibacksliding prohibition relevant to technology-based limits. That prohibition
(and thereby, the antibacksliding rule) is clearly not applicable here. If EPA disagrees with this,
please tell us specifically (1) why the antibacksliding rule applies and (2) why none of the
exceptions apply.

Fecal Coliform Daily Maximum Limit

Easley Combined Utilities was disappointed to receive EPA’s March 28" letter reversing the earlier
decision to apply the 10 percent provision to our daily maximum fecal coliform limit and requests
that the 10percent provision be applied to our daily maximum fecal coliform limit.

The fecal coliform limit in the permit is a technology-based limit (it is the same in every permit in
South Carolina discharging to SA/SB waters). As explained above for TSS, we understand that the
Clean Water Act only prohibits relaxing technology-based limits in one circumstance — where the
relaxation is based upon a subsequently promulgated effluent limit guideline. Because that is not
the case here, the rule simply does not apply.

Even if the rule applies, there are several available exceptions that allow the addition of the 10%
footnote, First, prior permit writer error. There was no basis in law for the prior permit writer to
impose a more stringent limit than provided in the law (which expressly allows the 10% provision).
The fact that we have done better than the law requires for years is no reason to punish us. We
intend to continue to operate our facility to the best of our ability but see no reason why we should
suffer violations - even infrequently — because a permit writer at some point imposed an
inappropriately stringent limit in a prior permit. '

Also, we are told that there is an exception where a permittee has been unable to meet the limit in
question. EPA has asserted that our one exceedance of the fecal limit does not qualify for this
exception. We are unaware of any such limitation on the applicability of this exception. What is
the basis for EPA’s assertion that one violation is not enough? We do not see in EPA’s rule any
minimum number of exceedances that must accrue before this exception would apply. If one
violation is not enough, then how many does it take and where is this written down?

Moreover, while we have had one exceedance, EPA’s reasonable potential calculations show that
our effluent is expected to exceed the 400 from time-to-time. This is an additional basis for the
application of this exception.
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The bottom line is that antibacksliding does not apply because EPA is implementing the very same
State Water Quality Standard by simply expressing it more accurately in accordance with the
State’s water quality standards regulation. Even if the rule applies, we believe there are clear
exceptions that apply to allow the addition of the 10% provision to our daily maximum limit.
Moreover, antidegradation is no obstacle because with the addition of the footnote, we will continue
to fully comply with water quality standards at the end-of-pipe.

Significantly, we are told that EPA Region IV has approved much less stringent applications of the
fecal coliform standard in all other Region IV states as compared to South Carolina. In most states,
we hear there is only a monthly average requirement (others have monthly weekly, such as
Kentucky). You can imagine our frustration in being held to a much more stringent limit than EPA
has routinely approved for hundreds of other local governments throughout the region.

Finally, if EPA won’t add the footnote for the 10% provisions, we ask that EPA actually apply the
South Carolina fecal implementation standard, which specifies that the value of 400 should be used
for “calculating” the daily maximum number. Clearly, under this approach, the daily maximum
should be a number higher than 400 as an indirect way of applying the benefit of the 10 percent
provision.

Macroinvertebrate Testing

Easley Combined Utilities fails to understand why we must conduct macroinverebrate testing when
we have both pollutant specific and WET limits in our permit. We would like the
macroinvertebrate testing reduced in frequency to one test during the first and fourth years of the
permit, This will provide EPA with an initial assessment in year one of the permit as well as in
year four that can be considered during permit renewal.

We think this is a reasonable approach, especially given the lack of any impact shown by our
historical macroinvertebrate testing and the fact that this testing costs approximately $1800 per
event.

Thank you for considering these comments. Please let me know if you have any questions or

should you require additional information.

Sincerely,

oy & (A

Joel D. Ledbetter
General Manager




INSTREAM MACROINVERTEBRATE ASSESSMENT SUMMARY

EASLEY COMBINED UTILITIES
MIDDLE BRANCH WWTP

Date

Upstream - Station 1

Downstream - Station 2

Downstream - Station 3

Comments

February 15, 1999

Nutrient enrichment compared to upstream

station

Nutrient enrichment compared to upstream

station

.

September 24, 1999

Nutrient enrichment compared to upstream

station

Nutrient enrichment compared to upstream

station

January 13, 2000

Water quality fair

Water quality fair

Water quality poor *

*Attributed to habitat differences

July 11, 2000

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Due to drought or urbanization of

watershed

February 2, 2001

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Due to drought or urbanization of
watershed

August 31, 2001

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Due to drought or urbanization of
watershed

January 29, 2002

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Due to urbanization of watershed

July 17, 2002

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Due to urbanization of watershed

February 13, 2003

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Due to urbanization of watershed
|

July 16, 2003

Macroinveriebrate community stressed

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Due to urbanization of watershed

January 29, 2003

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Due to urbanization of watershed

July 27, 2004

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Due to urbanization of watershed

January 6, 2005

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Due to urbanization of watershed

July 21, 2005

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Due to urbanization of watershed

January 17, 2006

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Macroinvertebrate community stressed

Due to urbanization of watershed

ExumsiITJ



EASLEY COMBINED UTILITIES

A Community Tradition

October 21, 2005

Ms. Virginia Buff
US Environmental Protection Agency
Atlanta Federal Center
- 61 Forsyth Street
Atlanta GA 30303-8960

Re: Easley SC — Middle Branch WWTP NPDES Permit
SC0039853

Dear Ms. Buff:

Easley Combined Ultilities (ECU) has received and reviewed the above referenced

- permit and offers the following comments. Prior to placing the draft permit on public
notice, Easley Combined Utilities requests the opportunity to meet to discuss the permit
and our comments ECU comments are as follows:

Paqes»l-1 and [-2:

UoD: Why is a UOD limit necessary? We already have specific limits for BOD

and ammonia nitrogen. Thus, it appears the UOD limit is unnecessary/redundant and

-we request that it be removed. If the UOD limit is not removed ECU request that the
. BODs and ammonia limits be raised to provide flexibility for flows less than 3.5 MGD.

. TSS: We question why TSS limits tighter than secondary treatment are being

" imposed. ‘We are not aware of any basis for imposing more stringent TSS limits and,
accordingly request secondary treatment limits. Antibacksliding should not prevent
‘such a change because the limits proposed were based upon a technical/legal error as
there is no basis for limits more stringent than secondary treatment.

Fecal Coliform: The proposed daily maximum value of 400 is not consistent -
with South Carolina’'s Water Quality Standards Regulation for fecal coliform. That
- regulation states in relevant part:

In order to protect recreational uses for all waters of the State, the stated
value of 200/100 ml for fecal coliform shall be used as a monthly average
number for calculating permit effluent limitations and the stated value of
400/100 ml for fecal coliform shall be used as daily maximum number for
calculating permit effluent limitations. (emphasis added).

PO Box 619 - Easley, South Carolina 29641-0619 » Phone (864) 859-4013 + Fax (864) 855-8102
www.easleyutilities.com

ExuiBiT K
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“Two years ago, DHEC proposed to remove the word "calculatlng" from thls
implementation provision. However, DHEC agreed to retain this provision and
explained that in so doing they could apply the 10% provision in the fecal standard (no
more than 10% of the monthly samples can exceed 400). Thus, EPA should either (1)
add a footnote to the 400 limit specifying that “no more than 10% of the monthiy
samples may exceed 400" or (2) calculate an appropriate da||y maximum limit that
reflects that the standard allows 10% of the samples to exceed 400.

The Middle Branch facility has had an exceedance of the 400 daily maximum number.

If our permit were properly written to include the 10% provision, this would not have
been an exceedance. .

In addition, the Mlddle Branch facility currently monitors Fecal Coliform 4 times per
week. The proposed permit monitoring frequency of 5 times per week is excessive and
would cause undue financial and operations hardship on Easley Combined Utilities
without any increase in plant performance or efficiency. Currently the personnel that
collect fecal coliform samples and perform the test work Monday through Friday. Since
the collection of samples and testing for fecal coliform is meticulous work and must be

~done in a manner so as to not contaminate the sample, weekend personnel are not

’tramed and don not, perform this work.

Easley Combined Utilities contacted several commercial labs in its geographical area
when SCDHEC attempted to place this limits on its current permit. No commercial lab
‘was found that would collect and perform this sampling and testing on the weekend,
and there is not reason to believe that this situation has changed. For this reason

Easley Combined Utilities is requesting that fecal coliform sampling and testing be
performed 4 times per week.

Phosphorus _and nitrogen: ECU requests quarterly sampling for phosphorus
and nitrogen since these values are monitor and report only.

Copper: Easley Combined Utilities requests a re-opener clause in the permit to
allow the proposed copper limits to be increased if further study proves higher limits are
warranted. This recalculation was performed with an assumed hardness of 25 mg/l.
Easley Combined Utilities is requesting a re-opener to allow for a mixed stream
hardness recalculation study, and if needed a water effects ratlo study. See below for
the schedule of compliance for copper.

Schedule of Compliance for Nickel: Page |-2 proposes a significantly more
stringent nickel limit without a compliance schedule. ECU proposes that EPA continue
our current nickel limits as interim limits for 36 months from the permit effective date and
then the final nickel limits would become effective. ECU had a December 2003 value
above the monthly average and that EPA has projected @ maximum monthly average of
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more than twice the limit. It is clear based upon these facts that a compliance schedule
is both- necessary and appropriate and will allow ECU time to conduct site specific

studies, prepare and |mplement a treatment plan upgrade or other alternative means to
address this limit,

Footnotes: Page I-2, footnote 1 should refer to ltem “5” on page |-3.

Overflow ldentification: Page |4, paragraph 12 requires overflow
identification/reporting for “all wastewater discharges, at focation not authorized as
permitted outfalls, that occur prior to the headworks....” We believe this requirement is
a broad and burdensome requirement and should be removed. If removal is not
acceptable, ECU believes the requirement to report such discharges should be limited
-only to those discharges that reach the waters of the United States.

Schedule of Compliance for Copper: Page |-5 proposes approximately 2.5
years to comply with the copper limits. Because we will need to investigate a number of
options to ensure our compliance with the proposed copper limits, we request the full

- permit term before the final copper limits will become effective. This additional time is
necessary and- appropriate given that we have two separate agencies that will need to
review and approve our compliance approach. Our approach may need to address

_ pretreatment controls, changes in the aggressiveness of the drinking water in our
system, chemical translators, moving our outfall, etc. The permit term is an aggressive

time period to make these evaluations and to implement the necessary safeguards, all
while dealing directly with both EPA and DHEC for the necessary approvals and permit
changes that will be necessary. '

_ Schedule of Compliance for WET Limits: The WET limits that are proposed
for ECU are a change from current requirements and include testing with an additional
-species, and change in the calculation methodology from the current permit.
Accordingly, ECU requests 36 months to evaluate whether it can meet this limit, to
perform additional tests, and o prepare and implement a treatment plant upgrade, if
needed, or to implement alternative means to meet this limit.

Bypass of Treatment Facilities: Page Il-4, Section 3 prohtblts a bypass of any
portion of the treatment facility. During heavy rains resulting in large &I, Easley
Combined- Utilities -bypasses a portion of its flow around the stationary screens and
anoxic basin to prevent an overflow of untreated waste water from the static screen
catch basin. This temporary bypass has no effect on the ability of the plant to treatment
of the waste and has not causes the plant to exceed any of its effluent limits. As such,
Easley Combined Utilities is requesting a variance of this requirement to allow a portion

of the flow to be bypassed around the static screens and anoxic basing during periods
of heavy 1&l.
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Flow Measurements: Page -6, Section C.2: This section requires flow
measurement within an accuracy of ‘less” than +/- 10 percent. State law (R. 61-9
- Section 122.41.i.1.ii) (a) specifies “not greater” than +/- 10 percent. Unless EPA has

promulgated the “less than” +/- 10% requirement, we ask that EPA change this to be
_consistent with the State regulation of “not greater than 10 percent.”

Reporting Requirements: Page 1ll-1, A, requires reporting of momtonng results
to be sent to both EPA and SCDHEC. Since this permit is issued by EPA and SCDHEC
does not have NPDES permitting authority over Easley Combined Utilities, ECU
requests that the requirement to send reports to both EPA and SCDHEC be eliminated.

ECU should be required to send the permit only to the agency that issues the permit, in
this case EPA.

Re-opener clause: Page l!I-1, B, addresses a re-opener clause. ECU needs
more favorable language under this heading. The proposed language seems one
sided. ECU requests language that would allow for the permit to be re-opened should

new technologies, science, or data becomes available that would allow for more
favorable permit limits.

Macroinvertebrate Assessment. Page |lI-2, Section C requires a
macroinvertebrate assessment. We question the need for such an assessment as well
-.as EPA's legal authority to impose such a requirement. It seems to us that this is -
monitoring that should be done by the State to fulfill its Section 303(d) responsibilities.
Moreover, the requirement is very unclear in terms of whether EPA is seeking to impose
an annual requirement or just a one-time obligation. Furthermore, it is unclear what

- would trigger a second assessment in the January-March tlmeframe We believe this
: requxrement should be removed from the permit.

Prohibited Discharges: Page -3, Section 2, seeks to require the permittee to
prohibit the discharge to its system of a number of pollutants. However, the prohibition
in both EPA and DHEC's regulations (40 CFR Part 403.5) is imposed on a user of the
sewer system and not the owner. Accordingly, we object to the proposed requirement
that “the permittee shall not allow...." the discharge of various pollutants into its POTW.
- This is like telling the police they cannot allow crime. It is impossible to comply with and

offensive to the POTW community. Consider a case where a POTW is dumped on by
an industry or midnight dumper. In addition to the harm to our facility and, possibly
employees, we would be in violation of our permit. That is inappropriate and offensive.
If Federal law imposes this requirement on the pemittee, rather than the “user” of the

POTW, please share the citation with us. Otherwise, we expect EPA to implement the
regulation as written. See the following:
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403.5 National pretreatment standards: Prohibited discharges.

(a)(1) General prohibitions. A User may not mtroduce into a POTW any
pollutant(s) which cause Pass Through or Interference. These general
prohibitions and the specific prohibitions in paragraph (b) of this section apply to
each User introducing pollutants into a POTW whether or not the User is subject

to other National Prefreatment Standards or any national, State, or local
- Pretreatment Requirements.

POTW program requirements and reporting: Page llI-2, D. 1. a. iv, requires

- reporting that undue and over burdensome and ask that this section be removed from
permit.

POTW program headwork and local limits evaluation: Page Ill-4, 3 requires
a headworks analysis. An existing pretreatment program is already in effect and well
documented and items iii and iv are an'unnecessary duplication of effort. .

WET Testing: Page IV-2, paragraph 3.d: We need more than one week’s time
to run a follow-up test after a “routine” test that experiences a failure. Often, we don't
- receive WET lab test results back for several weeks. Moreover, we need time to
arrange for follow-up WET samples to be taken. Accordingly, we request that this

requirement be to commence follow-up testing W|thm 14 days of receipt of the results of
a routine test which show a toxicity failure.

Copper limits: In the Fact Sheet on Page 8, ECU would like to challenge the
reasonable potential limits for copper. The permit writer assumed a TSS of 21 mg/l. As
stated earlier ECU believes 21 mg/l was placed as a limit is an error and the proper TSS
limit should be 30/45 mg/l. In addition, the permit writer states that “...a water effects
ratio study was performed in May 13, 2002...". Thisis incorrect. A water effects ratio
- - study has- not been perform for this faciity. The May 13, 2002 study was a

recalculation. The recalculation also assumed a hardness of 25 mg/l of CaCO;, ECU

request a reopener in the permit to allow for a reassessment of reasonable potential for

- -copper based on the proper TSS limit in combination with a recalculation for copper with
actual hardness data, or a water effects ratio study for copper.

Nickel limits: [n the Fact Sheet on Page 10, ECU would like to challenge the
reasonable potential limits for nickel.  The permit writer assumed a TSS of 21 mg/l. As
stated earlier ECU believes 21 mg/l was placed as a limit is an error and the proper TSS
limit should be 30/45 mg/l. In addition, ECU requests a reopener in the permit to allow
for a reassessment of reasonable potential for nickel based on reexamination of past
testing data, an RP analysis with- the proper TSS limit in combination with a

recalculation for nickel with actual hardness data, or a water effects ratio study for
nickel.
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The above conclude the comments that Easley Combined Utilities has at this time.

After you have had a chance to review, please contact me so that we can arrange our
meeting. | look forward to hearing from you soon.

Sincerely,

.

Joel D. Ledbette¥, PE : :
General Manager





